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CASE HISTORY

Mr. Unutoa timely appealed a determination issued on February 13, 2004 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Unutoa last worked for Alaska Industrial Hardware, Inc. during the period June 20, 2000 through January 27, 2004. He earned $11 per hour for full-time work as a warehouseman. Mr. Unutoa was discharged effective January 27 for excessive tardiness.

On August 11, 2003 Mr. Unutoa was given a written warning (one of several) that advised him if he continued to be late and not call ahead of time that he would be discharged. He had received at least two other written warnings, one in June 2003 and another in July 2003. Mr. Unutoa was also verbally warned about his tardiness.

On January 24, 2004, Mr. Unutoa was 55 minutes late to work. Although the parties disagree over whether he called in before he reported to work, the fact remains that there was no contact by 

Mr. Unutoa to the employer for at least 25 minutes after the start of the shift. Mr. Unutoa was tired and overslept. He did not set his alarm.

Mr. Peck, warehouse manager, warned Mr. Unutoa that he needed to be at work on time. Although the employer had given Mr. Unutoa warnings that any further infractions would result in his discharge, Mr. Peck liked Mr. Unutoa’s work and wanted him to try to be on time. Mr. Peck warned Mr. Unutoa again on January 24 if he was late again, he would be discharged.

On January 27, Mr. Unutoa was five minutes late. He did not call his employer before he left home. Mr. Unutoa was in a hurry to get to work by 7:00 a.m.

Mr. Unutoa argues that his employer threatened to fire him on several occasions and that he was trying his best to get to work on time.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
A discharge resulting from a violation of an employer's rule is for misconduct if the rule was reasonable, the worker was aware of the rule, the worker willfully violated the rule, and the violation of the rule materially affected the employer's interest. ESD Benefit Policy Manual, MC 485.05-1.

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

Mr. Unutoa had received several warnings that his tardiness was an issue with his employer. While the employer had the ability to discharge Mr. Unutoa on January 24, he was given yet another chance to improve. The employer’s threats to fire him were justified as the employer has the right to expect its employees be at work on time, and to follow reasonable work rules.

Mr. Unutoa’s absence on January 24 was due to his negligence as was his tardiness and failure to call on January 27. He knew his job was in jeopardy but rather than call before leaving home he took the chance that he would be on time. Mr. Unutoa made a conscious decision not to call even though he was cutting it close to be at work on time. 

Because Mr. Unutoa was late and had been warned, the employer’s decision to discharge him was the result of misconduct connected with the work.

DECISION
The determination issued on February 13, 2004 is AFFIRMED. Benefits are denied for the weeks ending January 31, 2004 through March 6, 2004. Mr. Unutoa’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 11, 2004.
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