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CASE HISTORY

Mr. Barratt timely appealed a determination issued on February 12, 2004 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Barratt worked for Carriage Works during the period January 4, 2002 through December 23, 2003. He earned $15 per hour for full-time work as an auto technician. Mr. Barratt quit effective 

January 3, 2004.

On December 23, 2003, the employer closed the business over the holidays. Mr. Harmon, owner, was under the impression that the mechanics (Mr. Barratt and one other employee) would be back to work on January 5, 2004. Mr. Barratt, however, noted on the calendar that he would be back to work on January 2. The shop was closed through January 4.

On January 2, Mr. Barratt went into work and waited for about an hour. He then returned home and called the employer later that day about his paycheck. Mr. Harmon’s daughter indicated the check was not ready. Mr. Harmon told Mr. Barratt that he did not have the money to give him a draw and to come in Monday to see how the week went. Mr. Barratt was under the impression that the company was broke.

Mr. Harmon admits that he has been on a cash basis with his suppliers for about a year. He has not, however, been late with a paycheck to any of his employees. Mr. Harmon was not prepared to pay Mr. Barratt until January 5 because the business was closed. His wife is the accountant. 

Pay dates are the 15th and the end of each month. The pay is inclusive of the date paid. When the business is closed, the employees get paid the last day they work before the pay date. 

Mr. Harmon admits that he did not ask why he did not receive his paycheck on December 23 as he was leaving for the day.

The employer meets with the technicians/mechanics each payday because they also get a commission on sales/parts. The employer did not contact Mr. Barratt before January 2, nor did Mr. Barratt contact the employer about his pay before January 2.

Mr. Barratt did not feel he could continue to work for the employer if he did not know when he would get paid. There had been no problems in the past with his pay.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The record establishes that the employer typically did not have a problem with late paychecks. What must be decided is whether a single incident left Mr. Barratt with no alternative but to quit.

In Sneed, Comm’r Dec. 03 1082, September 8, 2003, the Commissioner states in part:
“Employees have a right to receive paychecks on scheduled pay dates. Repeated violations of that right without reasonable cause can provide a claimant good cause to quit work.” Swanson, Comm’r Review 01 0419, Aug. 6, 2001.
Further, in Rose, Comm’r Dec. 9226624, July 30, 1992, the Commissioner provides:

One late paycheck does not necessarily give good cause to quit. This check was nine days late at the time of separation and was not paid for 21 days. Yet the claimant was required to pay for his own food and shelter. This delay was beyond the point of reason….

While this case is also a single incident, the circumstances and timing is somewhat different. First, the incident occurred during a period when the employer’s business was closed during the Christmas holiday season. Secondly, there was a misunderstanding when 

Mr. Barratt would return to work. Finally, neither party took steps to ensure Mr. Barratt was paid on or before December 31. 

Mr. Barratt knew that he would have to talk with the employer about the commission pay yet chose not to call Mr. Harmon or the accountant. He also did not question why he did not get paid on December 23 before he left work.

The Tribunal does not believe that waiting until the first business day the company would be open after the holidays is unreasonable, especially in light of no prior problems. Because there is insufficient evidence to support the conclusion that the employer blatantly ignored their obligation to pay its employees on time, good cause for leaving work has not been shown.

DECISION
The determination issued on February 12, 2004 is AFFIRMED. Benefits are denied for the weeks ending January 3, 2004 through February 7, 2004. Mr. Barratt’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 11, 2004.
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