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STATEMENT OF THE CASE

On February 18, 2004, Mr. Ross timely filed an appeal against a determination issued on February 10, 2004. The determination reduced benefits under AS 23.20.360 and denied benefits under AS 23.20.387. Mr. Ross was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. The issues before the Tribunal are whether Mr. Ross

· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with his  claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. Ross filed two new claims for benefits effective May 26, 2002 and May 25, 2003.  His weekly benefit amount was $248 plus $24 for dependent’s allowance for each of the claims. Mr. Ross filed and received benefits for various weeks thereafter.

A routine audit performed by the Division was returned with the following wages reported as earned by Mr. Ross from the following four employers, Jet Stream, Fred Meyer Shopping Centers, J & J Cleaning, and Juneau School District City. Also included in the chart are wages as reported by Mr. Ross when he filed for the following weeks over VICTOR, the Division’s telephonic filing system.

Week Ending

Dates
Earnings Reported on

VICTOR
Earnings

Reported by

Employers

10-19-2002
$250.00
$372.00A

11-02-2002
$325.00
$324.00A

11-02-2002
$    0.00
$159.81B

12-07-2002
$122.00
$462.00A

12-07-2002
$    0.00
$083.89B

12-14-2002
$156.00
$450.00A

12-21-2002
$300.00
$570.00A

12-28-2002
$300.00
$378.00A

01-11-2003
$150.00
$474.00C

01-18-2003
$155.00
$411.00C

01-25-2003
$118.00
$324.00C

03-01-2003
$150.00
$300.68D

03-08-2003
$178.00
$363.98D

03-15-2003
$148.00
$258.48D

03-22-2003
$180.00
$353.43D

04-12-2003
$180.00
$295.40D

05-10-2003
$    0.00
$  76.49D

05-24-2003
$  76.00
$237.38D

A Jet Stream


B Fred Meyer Shopping Centers

C J & J Cleaning

D Juneau School District City
Mr. Ross agrees that the earnings as reported by his employers are correct. Mr. Ross did not fully report his earnings while working for the four employers above for the listed weeks ending dates because he did not keep any sort of record of his earnings and was, thus, simply estimating his hours and earnings. Mr. Ross testified he did not keep track of his earnings properly because he was in a state of depression, family distress and work.

Mr. Ross had previous unemployment insurance claims during which he successfully reported wages while working for an employer (exhibit 33) in 2001 and the first seven months of 2002 when filing through VICTOR. Upon the filing of the new claims in both May 2002 and May 2003, Mr. Ross was mailed an Unemployment Insurance Handbook which included definitions of what constituted work and earnings as well as how to report the wages, instructions on how to file by telephone through VICTOR, and telephone numbers to call with any questions or for help. Mr. Ross did not read the claimant handbook because he “was in a work mode” at the time. It did not cross his mind to contact the Call Center for help regarding his wage reporting/estimating.

Mr. Ross testified that, during the time he worked for the four employers listed above, he was in a state of depression and family distress. His depression first began in September 1998. He sought medical and counseling help and began taking anti-depressant medication for his condition in September 1998. 

Periodically throughout the years from 1998 through February 2004, Mr. Ross went off his medication or forgot to take the medicine regularly. When he was off his medication, he felt anxious, unfocused, and forgetful. Mr. Ross failed to follow through medically for help with his condition because he did not have medical health insurance or the funds to pay for treatment. He felt that, if he could “get up and work,” he would be all right.

Mr. Ross had previously been denied for fraud issues in 1999, 2000, and 2001.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. Mr. Ross had earnings as reported by Jet Stream, Fred Meyer Shopping Center, J & J Cleaning, and Juneau School District City. His benefits must be reduced accordingly.

In Thalmann, Comm'r Dec. No. 95 0034, May 30, ‘95, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979). The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387…



[The claimant] knew he was working part-time and failed to even mention this fact. The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later… Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs. Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982)…


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself. In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979. Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless…

Mr. Ross falsified his certifications by not fully reporting his earnings from all four employers. Thus, the burden of persuasion is upon Mr. Ross to overcome the presumption of the intent to defraud arising from the falsified VICTOR certifications themselves. 

Mr. Ross did not properly report his earnings because he did not keep any record of his earnings due to his depression, family distress, and being in a “work mode.” Mr. Ross periodically sought medical help for his depression but chose not to follow through with either taking his medication or continuing his medical care. The Division provided 

Mr. Ross with the resources designed to help him in the filing process. It is unfortunate Mr. Ross chose not to take advantage of any of these resources, including taking the time to educate himself by reading the claimant handbook.

Because Mr. Ross had filed for benefits previously while working for an employer and had reported those earnings successfully and because he made no attempt to clear up any confusion he may have had by contacting his Call Center, the preponderance of evidence indicates that Mr. Ross understood he was being asked about his full income for the weeks in question. Thus, the Tribunal concludes he intentionally withheld material facts to obtain benefits to which he would otherwise not be entitled.

The Tribunal finds that the reason for which Mr. Ross falsified his certifications fails to overcome the presumption of an intent to defraud. He either had past experience in the proper filing for benefits or resources easily available to him through the Division to help him in the proper filing of VICTOR certifications. It is unfortunate that he did not follow through with help for his medical condition or stay on his medication. Additionally, 

Mr. Ross had fraud issues on past claims. 

Based on the above, it is concluded that Mr. Ross knowingly withheld material information with the intent to receive unentitled benefits during the weeks under appeal. He is liable for the overpayment, to include penalties.

DECISION

The notice of determination and determination of liability issued in this matter on February 10, 2004 are AFFIRMED.

· Mr. Ross’s benefits remain reduced under AS 23.20.360 for 

· the week ending October 19, 2002; 

· the week ending November 2, 2002; 

· the weeks ending December 7, 2002 through December 28, 2002;

· the weeks ending January 11, 2003 through January 25, 2003;

· the weeks ending March 1, 2003 through March 22, 2003; and

· the weeks ending April 12, 2003, May 10, 2003, and May 24, 2003.

· Mr. Ross is denied benefits under AS 23.20.387 for 

· the week ending October 19, 2002; 

· the week ending November 2, 2002; 

· the weeks ending December 7, 2002 through December 28, 2002;

· the weeks ending January 11, 2003 through January 25, 2003;

· the weeks ending March 1, 2003 through March 22, 2003; and

· the weeks ending April 12, 2003, May 10, 2003, and May 24, 2003.

· for the weeks ending February 14, 2004 through February 6, 2005.

· Mr. Ross remains liable for the repayment of benefits and for a penalty amount.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on April 5, 2004.


Diane Reeves


Hearing Officer

