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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL REOPENING ORDER

Docket No. 04 0433
CLAIMANT:






EMPLOYER:
WILMETTA BROWN





LABOR READY NORTHWEST INC


CASE HISTORY
The Appeal Tribunal rescheduled hearing in this matter for 

April 5, 2004fillin "" \d "". The Tribunal docketing office mailed hearing notices to the parties by March 23, 2004fillin "" \d "".

fillin "" \d ""Following the appellant's failure to participate, the Tribunal issued default dismissal 04 0433fillin "" \d "" on April 5, 2004fillin "" \d "".  

The employerfillin "" \d "" requested reopening in a letter dated April 12, 2004fillin "" \d ""

fillin "" \d "".


FINDINGS OF FACT
The employer contends it did not get notice of the rescheduled hearing. The original hearing was scheduled for March 11. The employer’s representative was not in the office. She was advised, however, on her cell phone about the charges the employer was concerned about in the appeal request. The hearing officer explained that Alaska does not have “charge backs” to private employers. The representative was given a chance to consider whether to pursue the appeal, and told to call the Tribunal by March 15. If the Tribunal did not hear from her, another hearing would be scheduled. The Tribunal did not hear from the employer representative.

On April 5, the Tribunal called the employer phone number provided to this office to begin the hearing. The representative was not available and the person answering the phone indicated no one else was prepared to do the hearing. The Tribunal advised that if the employer wanted a postponement this office would need to hear from the representative by 9:45 a.m. or a default would be issued. The employer did not call back by the time specified or at any time after that.fillin "" \d ""

PROVISIONS OF LAW
AS 23.20.420 provides in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter....

8 AAC 85.153 provides in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party.  All requests must explain in detail the reasons for the request.  If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.



(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing.  The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.


CONCLUSION
An appellant who misses a hearing has the burden to establish her failure to participate was due to some reason beyond her control. 

In Biessel, Comm'r Decision No. 9224963, May 27, 1992, the Commissioner of Labor stated:  

The phrase "circumstances beyond a claimant's control" was not intended to mean simply mislaying, forgetting about, or losing a claim certification.  

"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Dec. 9028559, January 30, 1991….

The employer was duly notified of the hearing. They have not shown any reason beyond its control that prevented their participation in the hearing or notifying this office before the time of the hearing to request a postponement.


DECISION
The employer’sfillin "" \d "" request for reopening is DENIED.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 16, 2004.

                                   Jan Schnell, Hearing Officer

cc:
Labor Ready Northwest


c/o UC Express


PO Box 283


St. Louis, MO  63166

