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CASE HISTORY

Mr. Lena timely appealed a February 20, 2004fillin "" \d "", determination that denied benefits fillin "" \d ""

fillin "" \d ""under 

AS 23.20.379 and AS 23.20.360. Benefits were denied on the ground that he voluntarily left work without good cause. Mr. Lenafillin "" \d "" was determined to be liable for an overpayment pursuant to AS 23.20.390.  


FINDINGS OF FACT
Mr. Lena was hired as an expeditor with Applebees on November 29, 2003. As he could not attend the employer’s orientation that day, he was scheduled for and did attend the orientation on December 1 from 5:00 p.m. to 8:32 p.m. and earned $30 for the 3.53 hours he was there. He was paid $8.50 per hour. 

Near the end of the orientation, the hiring manager, Cori, showed Mr. Lena what his work schedule was to be. Mr. Lena’s part-time work schedule would have been either 7:00 p.m. to midnight or 5:00 p.m. to 9:00 p.m. Mr. Lena told Cori that he could not return to work as he did not have transportation for those hours. Mr. Lena asked Cori if there was any other shift he could work, and she told him there was not. He has transportation between the hours of 10:00 a.m. and 6:00 p.m. for any Anchorage location to which he cannot walk. He lives too far away from Applebees to walk to work. He called Cori the following day to confirm that he could not return for future shifts due to transportation problems.

Mr. Lena was able to go to the evening orientation, as his brother, who was visiting from out of town, had a car and was able to drop him off and pick him up that night. Mr. Lena testified that he probably could have used the bus system to go to work, but he knew that the buses stopped running before his midnight shifts would have ended. He did not ask co-workers for a ride, as he did not know any of them.

The employer’s representative, Mr. Roberts, who is the General Manager, testified that there are several Applebees employees who successfully use public transportation to get to and from work. The investigator mentioned that the bus system may have been an alternate means of transportation to Mr. Lena.

Mr. Lena testified that his schedule was the exact opposite of the hours he had requested on his application. However, his application states he was available to work the lunch shift beginning at noon. There was no end of shift time specified on his application. Mr. Lena conceded that he had made a mistake in filling out his available hours on the Applebees application as he did.

Mr. Lenafillin "" \d "" established an unemployment insurance claim effective July 13, 2003fillin "" \d "". He conceded that he “probably” received his claimant handbook but did not “sit and read the whole thing.” 

Mr. Lena’sfillin "" \d "" weekly benefit amount is $76fillin "" \d ""

fillin "" \d "". He received $76 for each of the weeks ending December 6, 2003, through January 10, 2004. Exhibits fillin "" \d ""18 through 22fillin "" \d "" contain copies of 

Mr. Lena’s electronic (VICTOR)fillin "" \d "" certification filings for the weeks under appeal. Hefillin "" \d "" indicated "NO" to the question:


Did you work for an employer or were you self-employed?

Mr. Lena testified that, in the past, he had attended three employer orientations without being paid for his time. He did not realize he was on the time clock at Applebees, as he did not punch a time clock and was not given a time card.

Mr. Lena did not report his wages from Applebees when he filed his bi-weekly claim certification for the week ending December 6, 2003. He did not receive that check until about three or four weeks after his orientation. He did not recall why he did not report the wages to the Call Center when he finally received his check.

PROVISIONS OF LAW

AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable…

AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          

(2)  
was discharged for misconduct connected with 
the insured worker's last work…

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d) "Misconduct connected with the insured worker's work" as used in 


AS 23.20.379(a)(2) means

(1)  
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation in of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual…

CONCLUSION

The Tribunal holds that Mr. Lena did quit his brief employment with Applebees. The question that must be decided is whether the quit was with good cause.

When shown what his work schedule was to be, Mr. Lena told his employer that he could not work those hours due to transportation difficulties late at night. He asked about other shifts and was told there was no other shift available. During the hearing, both the employer and the investigator hinted that there were alternate means of transportation available to 

Mr. Lena. The Tribunal disagrees that the bus system or rides with co-workers were viable means of transportation for Mr. Lena, at least at the on-set of his employment. The bus system did operate during some of Mr. Lena’s shifts but not for the shifts that would have ended at or after midnight. Additionally, he was a new employee, who knew no one at Applebees; he could not rely on a stranger to provide transportation for him. 

Mr. Lena’s reason for the quit was compelling. Further, the Tribunal concludes that Mr. Lena did exhaust all reasonable alternatives to quitting his brief employment. 

Although the VICTOR question regarding work is clear and unambiguous, Mr. Lena did not think he was actually working at Applebees when he attended the December 1 orientation. He did not have a timecard or punch a time clock that night. In addition, he had previously attended three employer orientations for which he was not paid. It is logical for him to have assumed his orientation was non-paid and that it was not “work.”

When he filed for benefits for the week ending December 6, 2003, fillin "" \d ""Mr. Lena failed to report his $30 in earnings, as he had not received the wages. He did, however, fail to report the earnings once he was paid. Had he reported that $30, his benefits would not have been reduced on that account alone, as the first $50 one earns during a week is not deductible from any benefits due, as outlined in AS 23.20.360 and in exhibit 10, page 5 of 16.

Based on the above, Mr. Lena did not knowingly withhold material information with the intent to receive benefits to which he was not entitled during the week ending December 6, 2003. 


DECISION
The determination issued on February 20, 2004fillin "" \d "" is fillin "" \d ""REVERSED. Benefits are allowed pursuant to AS 23.20.379(a)(1) for the week ending December 6, 2003 through the week ending January 10, 2004, if otherwise eligible. The three weeks are restored to his maximum benefit entitlement. The determination will not interfere with the claimant’s eligibility for the receipt of future extended benefits.

Benefits are not reduced/denied pursuant to AS 23.20.360fillin "" \d "" for the week ending 

December 6, 2003. 

The issue of Mr. Lena’s overpayment liability is REMANDED for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 2, 2004fillin "" \d "".









Diane Reeves, Hearing Officer

