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STATEMENT OF THE CASE

On February 26, 2004, Ms. Sayre filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Sayre began working for the employer on March 15, 2003. She last worked on January 12, 2004. At that time, she normally worked 20 hours per week and earned $7.15 per hour as a waitress/cashier.

Mr. Kriner is the general manager for the employer.  Ms. Sayre was dating Mr. Kriner’s son and living with Mr. Kriner’s family, which included Mr. Kriner’s daughter Lucy, who was also Ms. Sayre’s direct manager.  On January 11, Ms. Sayre got into an argument of a personal nature regarding her boyfriend with Ms. Lucy Kriner.

On January 12, after finishing working a double shift, Ms. Sayre was off duty standing in the kitchen of Sal’s Enterprises, when Ms. Kriner approached and both resumed the argument of the following day.  As a reaction to comments by Ms. Kriner, Ms. Sayre yelled out profanities, threw her water bottle, and flipped Ms. Kriner off.  This was all within a reasonable view of restaurant customers.  Another waitress approached and tried to calm Ms. Sayre down, but Ms. Sayre told her it was none of her business.

Mr. Kriner discharged Ms. Sayre because he thought the incident was a poor reflection on the company.  Even though Ms. Sayre was not working at the time, Mr. Kriner believed customers would conclude she was an employee because she emerged out of the company kitchen during the argument.

This was the first such incident on the part of Ms. Sayre, and she had never been warned about any behavior problems previously.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The Employment Security Division’s Benefit Policy Manual §MC 45.4, states in part:

Employers who depend for the success of their businesses on the good will of their clients or customers are clearly injured if their employees behave in such a way as to injure those relations, whether by rudeness, indifference, inappropriate humor, or because of criticism of the employer's service or product to a customer. Discourtesy to a customer or client may be misconduct. An employer may reasonably expect that employees behave so that customers are not driven away. However, the evidence must indicate that the worker acted unreasonably or was at fault. Misconduct must be shown, not merely alleged. Either there must be witnesses to the behavior complained about, or the employee must have been previously warned about documented incidents. The worker should not be penalized because of the unreasonable actions of a patron.

Example: Patricia Olson (97 0997, June 10, 1997) was a bartender in a hotel. She closed the bar early when there was no business, according to company policy, but was persuaded by a patron to re-open it. After waiting 45 minutes for payment of the bar tab, she began arguing with the patron, using profanity. In finding the incident to be an isolated instance of poor judgment, rather than misconduct, the Tribunal cited the lack of previous warnings for misconduct, and extenuating circumstances.
There were also extenuating circumstances leading to the incident on January 12.  Ms. Sayre was currently living and working with a family, and it was a member of that family she was living with and working for, that she did not get along with.  Also, she had just finished working a double shift.  The nature of the argument between Ms. Sayre and Ms. Kriner was not one between worker and manager, but between a brother’s girlfriend and that brother’s sister.  However, it was not the nature of the argument that caused Ms. Sayre to be discharged, but the location.  

Because Ms. Sayre had not received any prior warnings or had any such prior outbursts while at work, it has been established this was an isolated incident.  This argument followed Ms. Sayre from her home to the workplace.  The Tribunal agrees with the employer’s conclusion that even though Ms. Sayre was not on duty at the time, customers could have viewed her as an employee.  Nonetheless, Ms. Sayre’s outburst was focused more as a deliberate and malicious attack on her boyfriend’s sister than a deliberate and malicious attack on the interests of her employer.

The Appeal Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in this case, the Tribunal finds the behavior of Ms. Sayre to be more an isolated incidence of poor judgment that a willful and wanton disregard of her employer’s interests.

It is the conclusion of the Appeal Tribunal that the employer has not established it discharged Ms. Sayre for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on February 19, 2004 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending January 17, 2004 through February 21, 2004. The reduction of Ms. Sayre’s benefits is restored, and she is eligible for the receipt of extended benefits, so long as she is otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 18, 2004.


Janne Carran, Hearing Officer

