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CASE HISTORY

Ms. Crews timely appealed a determination issued on February 25, 2004 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Crews last worked for Northstar Assisted Living, Inc. during the period November 2003 through February 3, 2004. She earned $9.50 per hour for part-time work as a caregiver. Ms. Crews was discharged effective February 10 for her failure to work the day before.

On February 2, Ms. Crews noticed a patient had the beginnings of a rash between her toes and fingers. This was the third patient since mid-December 2003 with a rash. The first was initially diagnosed with scabies. The dermatologist changed that diagnosis in January to a personal skin disorder. The patient’s rash, however, became worse. The second patient left the residence when she came down with the rash.

On February 3, Ms. Crews and two other workers approached the on-site nurse to complain about the rash. They all believed that it was scabies. The nurse agreed to get a doctor in to check the patient(s). Ms. Crews assumed the nurse would take care of the situation. Ms. Crews was not scheduled to work again until 

February 9.

On February 9, Ms. Crews called the nurse six hours before her scheduled shift. The nurse indicated she did not do anything about the rash complaint. Ms. Crews told her that she would not be in to work until the doctor checked the patient(s). She indicated she could not come into work because her son was very sick and she could not risk bringing home a highly contagious disease. The nurse indicated the shift would be covered and that she (the nurse) would call the doctor.

Later that evening, Ms. Crews received a message for her to call the employer before reporting to work the next day. When Ms. Crews called the owner, she was told that she was discharged for not working the day before. The employer did not elaborate about why she was discharged.

Ms. Crews had not been reprimanded about absences in the past. She had never called in sick or missed work before February 9. 

Ms. Crews’ two-year son has an immune deficiency (diagnosed at age three months) that causes him to get sick more often, and take longer to recover. He has been taken to the hospital on numerous occasions since his birth. Ms. Crews did not want to risk infecting her son, which could have caused her family to need medical treatment they could not afford. Neither adult in the household has medical insurance.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In discharge cases, the employer has the burden of proof. In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The record fails to support the conclusion that Ms. Crews was warned that her job was in jeopardy. In fact, just the opposite. Ms. Crews was given permission to miss work on February 9. If the employer believed Ms. Crews acted against its best interests, 

Ms. Crews should have been given an opportunity to report to work instead of permission to take it off.

The Tribunal recognizes that health care workers deal with contagious diseases every day and that infection is an inherent risk in the industry. In this case, Ms. Crews had a reasonable fear of reporting to work on February 9. The fact that her son could be more easily infected and be ill longer than other individuals gave her good cause to miss work.

Ms. Crews’ decision to work after the first patient was initially diagnosed with scabies has no bearing in this matter as management at the residence assured her that the diagnosis was incorrect.

Based on the above, Ms. Crews’ decision to miss work on 

February 9 was reasonable, and the employer approved the leave without repercussion. The disqualifying provisions of 

AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on February 25, 2004 is REVERSED. Benefits are allowed for the weeks ending February 14, 2004 through 

March 20, 2004 if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 19, 2004.








Jan Schnell








Hearing Officer

