TINA P BARTON
Docket 04 0498
Page 3

ALASKA DEPARTMENT OF LABOR 

AAND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 04 0498           Hearing Date: March 19, 2004 

CLAIMANT:
EMPLOYER:



TINA P BARTON
PARTY STORE INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Tina P Barton
None

ESD APPEARANCES:
None

CASE HISTORY

Ms. Barton appealed a determination that denied her benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Barton worked as a cashier for this employer from January 2, 2004 to the date of her discharge January 28, 2004. The work was located in Wasilla, Alaska. The employer is a package liquor store.

On January 26, 2004 after getting off work, Ms. Barton purchased a beer, went into the back room of the store, opened the beer and began consuming it. Ms. Barton has worked as a bartender in the past. She has Training in Alcohol Management card (TAM). Consuming liquor is not permitted in a package liquor store. 

Because the employer could lose their license to dispense liquor, Ms. Barton was dismissed for this offense. 

Ms. Barton testified that she had attended TAM class in 2001, had consumed liquor after hours where she had also worked as a bartender, and did not think she was violating any rule. She noted that she was in the back room after work to assist moving a new cooler in. She added that if she had realized it was prohibited she would not have purchased and consumed the beverage.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 


CONCLUSION

In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a  reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….


”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec. 99 1118, August 26, 1999.

Ms. Barton was discharged from her employment for violating a policy disallowing consumption of alcoholic beverages while on the employer’s premises. There can be no dispute this is a reasonable policy as the employer could lose its license upon violation. The question is whether Ms. Barton knew or should have known of the prohibition. 

The prohibition of the consumption of alcohol under such circumstances just cannot be something an employee would not understand—the rule is just too standard. Not to ask permission and drinking such a beverage on the premises must be deemed a willful violation of company policy, which for unemployment insurance purposes, is misconduct. A disqualification is imposed. 
DECISION
The February 18, 2004 determination is AFFIRMED. Ms. Barton is denied benefits beginning with the week ending January 31, 2004 through the week ending March 6, 2004. Her maximum payable benefits are reduced by three weeks, and future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 19, 2004.
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