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CASE HISTORY

Mr. Kirchgesler timely appealed a March 1, 2004 determination that denied benefits under AS 23.20.375. Benefits were denied on the ground that he is not eligible for benefits prior to the start of his new claim date. 

FINDINGS OF FACT

At the time that Mr. Kirchgesler’s 18-month job ended on January 22, 2004, he thought his previous unemployment insurance claim year had ended. 

Mr. Kirchgesler tried to contact the Anchorage Call Center about a new claim “numerous times” between January 27 and January 30. Each time he called, he did get through to the Call Center but was put on hold to wait for the next available claim representative. Once when he called, the recording said that the whole staff was in training that morning and to call back in the afternoon. Mr. Kirchgesler estimated that the longest time he waited before hanging up was 30 minutes. Mr. Kirchgesler has only one phone line in his residence and had no cell phone. He has a roommate who had to make some calls, and he himself had calls to make and errands to run that week.

Mr. Kirchgesler established a new claim year effective February 1, 2004, after successfully reaching an Anchorage Call Center representative on February 3, 2004. 

Mr. Kirchgesler requests his claim be backdated to January 25, 2004.

PROVISIONS OF LAW

AS 23.20.375 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 - 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has



(1)
made an initial claim for benefits...

8 AAC 85.100 provides, in part:

(a)
Intrastate initial claims, including new claims, transitional claims, additional claims, and reopened claims, as defined in this chapter, must be filed in accordance with the standards set out in this section. A claimant is not eligible for waiting week credit or benefits for any week before the week in which the initial claim is effective under this section. 

(b) A claimant shall file an initial claim 

(1)
by mail to a regional claim center of the division as assigned by the director; 

(2)
in person or by mail at an employment service office of the division, if permitted by the director; or 

(3)
by telephone to a telephone filing center of the division, if permitted by the director. 

(c) An initial claim filed in person is effective Sunday of the week in which the claimant

(1)
completes and files the claim on a form provided by the division; or 

(2) requests to file a claim during regular business hours of the division, if the claim cannot be immediately accepted and the claimant completes and files the claim on a form provided by the division within five business days after the date of that request. 

(d) An initial claim filed by mail is effective on Sunday of the week of the postmark date of the mailing of the completed claim form, except that 

(1)
the Sunday of the week of the postmark date of the mailing of a letter requesting to file a claim is the effective date of the claim, if the claimant files the completed claim form not later than 15 calendar days after the division mails the requested form to the claimant; 

(2)
the Sunday of the week in which the claimant completes the claim form or request letter is the effective date of the claim if 

(A) the postmark is not readable; and 




(B)
the claim form or request letter is received by the division within seven calendar days after the form is completed or the request letter is prepared by the claimant; or 

(3) a claim filed by mail that does not meet the requirements of this subsection is effective on the Sunday of the week in which the completed claim form is received by the division. 

CONCLUSION

In O'Neil, Comm'r Dec. No. 9227994, November 24, 1992, the Commissioner of Labor confirmed the limitation on backdating new claims:

“There is no provision for backdating new claims, whether filed in-person or by mail. The claim in question was a new claim, and it cannot be backdated.”

In Olson, Comm'r Dec. No. 9122650, January 29, 1992, the Commissioner of Labor further addressed backdating initial claims beyond that allowed by applicable regulation.  The Commissioner held:


“The regulation is clear that any initial claim must bear the date it is filed.  There is no provision for backdating such claims at all, for good cause or otherwise.”

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455). 

Mr. Kirchgesler attempted to apply for a new claim “numerous times” from January 27 through January 30, 2004. By his own admission, he got through to the Call Center waiting queue each time he tried to call. If Mr. Kirchgesler had simply been a little more patient in waiting for a Call Center representative to come to the line to help him, he could have established his new claim date effective January 25, 2004. As it happened, he hung up each time before being helped. 

Alaska law does not provide for backdating of a new claim under the circumstances put forth in this case (see O’Neil, and Olson cited above). The claimant’s request for backdating his claim to January 25, 2004, must be denied.

DECISION

The March 1, 2004, determination denying the backdating of Mr. Kirchgesler’s new claim is AFFIRMED. Mr. Kirchgesler’s benefit year beginning date remains 

February 1, 2004.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 25, 2004.


Diane Reeves 


Hearing Officer
