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CASE HISTORY

The employer timely appealed a February 19, 2004 determination that held the disqualifying provisions of AS 23.20.379 do not apply to Mr. Castagno’s separation from work. The issue is whether the claimant was discharged for misconduct in connection with the work.


FINDINGS OF FACT

Mr. Castagno began working for the employer in 1995, and his last day of work was on January 24, 2004. Mr. Castagno worked as a mechanic, earning $14.97 per hour. He usually worked full-time hours.

Mr. Castagno sustained a herniated disc injury to his lower back in July of 2003, and was out of work for two weeks immediately following the injury. Mr. Castagno’s doctor put him on a course of treatment, which required that his back be adjusted by a chiropractor one to three times per week until approximately October of 2003. Subsequently, Mr. Castagno went to his chiropractor for back adjustments once per week. Mr. Castagno has been in constant pain since the injury occurred. 

Mr. Castagno called his employer at 8:20 a.m. on Monday, January 26, 2004, and told the Assistant Branch Manager, Mr. Beck, that he could not work that day because his back was causing him pain and that he had to go see his chiropractor. That day Mr. Castagno had lower back pain, as well as pain radiating down his leg.

The following day, January 27, 2004, Mr. Castagno did show up for work. The Branch Manager, Mr. Benkert, terminated Mr. Castagno’s employment for having excessive tardiness and absences.

On January 5, 2004, Mr. Castagno received a final written warning for repeated and excessive tardiness and absences. The final sentence in the warning states, “The next course of action on this issue will be termination.”

PROVISIONS OF LAW

AS 23.20.379: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095: 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;

CONCLUSION

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer…” (Tolle, 9225438, June 18, 1992.)

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. 

Mr. Castagno missed numerous days of work and was late for work numerous times. On January 5, he received a final written warning about his absence and tardiness problem and was advised that the next course of action would be termination of his employment. Although Mr. Castagno did call in on January 26 to notify his employer of his intent to be absent from work that day, he had a reason for doing so. His back and leg were causing him pain, and he felt he had to see his chiropractor to get some relief. Being absent from work due to illness or pain is considered to be a compelling reason for an absence from work. Accordingly, as Mr. Castagno’s circumstances meet the two factors outlined in Tolle above, this Tribunal holds that Mr. Castagno’s actions in calling in to be absent from work on January 26, 2004, do not show a willful disregard of the employer’s best interest. A disqualification is not in order.

DECISION

The February 19, 2004 determination is AFFIRMED.  Benefits are allowed for the week ending January 31, 2004 through the week ending March 6, 2004, if he is otherwise eligible. His maximum benefit entitlement is not reduced by three weeks, and he may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 25, 2004.









Diane Reeves, Hearing Officer

