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BL&D ENTERPRISES

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Thomas Smith
Lenell Cheatham



ESD APPEARANCES:


None


CASE HISTORY

Mr. Smith filed an appeal from a February 25, 2004 determination that denied him benefits based upon AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
 Mr. Smith worked as a truck driver for this employer. Mr. Smith began this work on June 3, 2003 and his last day of work was July 3, 2003. 

This job required Mr. Smith to be at work at 1:30 a.m., work until about 6:30 a.m., take the next 6 hours off and then return to work at 12:30 p.m. for an hour, take two hours off and then return to work at about 3 p.m. until about 6 p.m. Mr. Smith was compensated at $19.63 per hour for nine hours of work. 

Mr. Smith testified that he regularly put in three to four hours of overtime everyday because of delays he incurred. At first, after speaking to coworkers, Mr. Smith thought he would get paid overtime, however, after he received his first paycheck and upon further discussions with other employees he realized he would not be paid overtime. Mr. Smith did not to speak to the owner of the business, Mr. Cheatham about payment of overtime. Nor did he contact the Wage and Hour Division of the Department of Labor about any possible violation of law concerning overtime.

Mr. Cheatham testified that overtime is not paid. He further noted that the post office requires the “split shift” work under the contract he had with the post office, and that many employees did not like the work. Nevertheless, he believed the work could, for the most part, be performed in nine hours.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
In Craig, Comm'r Decision No. 86HUI067, June 11, 1986, the Commissioner of Labor stated, in part:


Good cause can be established for quitting work if a supervisor's actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In Morgan Wingate, Comm'r Review No. 84HUI295, January 1, 1985; In Hudson, Comm'r Review No. 84HUI343, March 8, 1985. However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving.

"Good cause" for leaving work is established by reasonably compelling circumstances. The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual. Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).


The Division’s Benefit Policy Manual § VL 450.05, states in part:


A claimant who leaves work because the hours are too long quits for good cause only if:

· the claimant is not properly compensated for the hours worked;

· the hours violate statutes or regulations; or

· the hours are unreasonably long with no apparent remission.

Example: A claimant quit his job because he was required to work long hours.  He had complained to the employer who said there were possibilities of a schedule change, but neither the claimant nor the employer pursued the matter further.  In denying benefits, the Tribunal held that there was nothing to show that the long hours were unusual for the industry, and that the claimant had failed to pursue other alternatives. (Sweeney, 99 0066, February 3, 1999)

Mr. Smith did not quit because of the unusual split shift he was required to work. Mr. Smith quit because of the lack of overtime pay. He did not address his concerns to the owner. 

Nor did he refer the matter to the appropriate government enforcement agency governing the payment of overtime. Mr. Smith would reasonably be expected to take this step. This Appeals Tribunal holds that, for unemployment insurance purposes,     Mr. Smith did not exhaust all reasonable avenues to reress his complaints and preserve his employment and therefore has not established good cause for quitting. 

DECISION
The February 25, 2004 determination is AFFIRMED. Benefits are denied for the weeks ending July 26, 2003 through August 30, 2003. Mr. Smith’s maximum benefits payable is reduced by three times his weekly benefit amount. Further, Mr. Smith may not be eligible for future extended benefits.



APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 30, 2004.








Michael Swanson







Hearing Officer

