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CASE HISTORY

Mr. Watkins appealed a determination issued on February 25, 2004, that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was dismissed for work-connected misconduct.


FINDINGS OF FACT
Mr. Watkins worked for the employer as a floor maintenance manager from 

September 21, 2000 through January 17, 2004. He worked full-time from 10:00 or 

11:00 p.m. to 7:00 a.m. five days per week. His final rate of pay was $14.75 per hour. 

Mr. Watkins was demoted from his maintenance manager position in the Wasilla store to a floor maintenance position in the Eagle River store effective January 18, 2004. The first night he was scheduled to report to work at the new store, Mr. Watkins had problems with his vehicle. He notified the Assistant Manager of the Eagle River store about the problem. Despite the notification, Mr. Watkins was told that he was considered to be a no-show/no-call for his first shift at the Eagle River store.

On January 19, Mr. Watkins got word that he was needed in Oregon to assist with a family emergency. He cleared his leave with Tim, the Store Manager of the Eagle River location. Tim told Mr. Watkins to call him when he returned from Oregon.

Mr. Watkins was on leave from January 19 through January 31, 2004. On his way home from the Anchorage airport on January 31, Mr. Watkins stopped by the Eagle River store to notify the employer that he was back from his leave and to find out when he was scheduled to work. Tim was not in the store, and the Assistant Manager had no information about Mr. Watkins’s work schedule. The Assistant Manager advised 

Mr. Watkins to contact Tim at the new Palmer store but had no phone number to provide for that store. Mr. Watkins was upset about not being on the schedule and went home.  

Mr. Watkins knew that there was a new store being built in Palmer. He testified that the Palmer Fred Meyer store opened its doors on or about March 5, 2004. Mr. Watkins did not go to the Palmer location. The practice at the Wasilla store was that someone knocking on the employee entrance was not to be let into the store for security reasons. Only those with the proper pass-code or key could enter. He assumed there would be a similar practice in place at the Palmer store.

On February 2, Mr. Watkins tried to contact Tim at the Eagle River store and at home, without success. Mr. Watkins testified that Tim’s home phone number was disconnected. He spoke again to the Eagle River Assistant Manager, who still had no information on when Mr. Watkins was supposed to begin work for that store.

When he was unable to ascertain when he was to begin work at the Eagle River location, Mr. Watkins assumed he had been fired. He did not go back to his former store in Wasilla to find out about his new position. He felt he was no longer wanted there.

Exhibit 4 is a statement from the employer representative, who indicated that someone from the Wasilla store called and left a message for Mr. Watkins about returning to work at the Wasilla store, as there had been no transfer paperwork done for him to work at the Eagle River store. The employer concluded that, since Mr. Watkins did not respond, he had abandoned the job. Mr. Watkins testified that he did not get any telephone messages on his recorder from anyone at the Wasilla store regarding an offer of work after being transferred to the Eagle River store. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.” 8 AAC 85.010(20). Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm’r Dec. 87H-UI-265, September 29, 1987. Alden, Comm’r Dec. 85-H-UI-320, January 17, 1986.

“Job abandonment is a contractual, not statutory term, and it does not automatically mandate a conclusion that a claimant intended to quit his job.”  Tyrell v. Dept. of Labor, AK Superior Ct. 1stJD No. 1KE-92-1364 Civil (November 4, 1993, unrept.).

Mr. Watkins’s willingness to work at the Eagle River store, as shown by his several contacts with personnel at that store, convinces this Tribunal that he did not intend to quit his job. 

The Employment Security Division’s Benefit Policy Manual in section VL 135 is pertinent and states in part:

If a claimant waits for an employer to act, while the employer is similarly waiting for the claimant to do so, the resulting separation was not a voluntary quit by the claimant.

Mr. Watkins did not intend to quit his job. He was simply unable to make successful contact with the Eagle River Store Manager to find out about his work schedule. The claimant believed that his employment had been terminated after being unable to be in contact with the Eagle River Store Manager for several days. Mr. Watkins had no knowledge of the failure of his transfer paperwork. He also had no knowledge of the offer of new work at the Wasilla store. The work separation in the instant case resulted from several miscommunications on the employer’s part. This Tribunal concludes that, as in the Benefit Policy Manual section cited above, Mr. Watkins did not quit. Therefore, he was discharged from his employment. As the employer did not appear at the hearing to provide evidence to the contrary, it is the further conclusion of this Tribunal that the discharge was not for any wilful or wanton action on the claimant’s part. Accordingly, the claimant was dismissed for reasons other than misconduct, and no disqualification under AS 23.20.379 will be imposed.

DECISION
The February 25, 2004, determination is REVERSED. Benefits are allowed for the week ending February 7, 2004, through the week ending March 13, 2004. The maximum benefit entitlement is not reduced by three weeks. Further, Mr. Watkins may yet be eligible for the receipt of future extended benefits.



APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 2, 2004.
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