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CASE HISTORY

Mr. Honeycutt timely appealed a February 4, 2004fillin "" \d "", redetermination that denied benefits fillin "" \d ""

fillin "" \d "" under AS 23.20.360 on the ground that Mr. Honeycutt had work/earnings durinfillin "" \d ""g weeks claimed. The determination further denied himfillin "" \d "" pursuant to AS 23.20.387 on the ground that he knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits. Mr. Honeycuttfillin "" \d "" was determined to be liable for an overpayment pursuant to AS 23.20.390.  


FINDINGS OF FACT
Mr. Honeycuttfillin "" \d "" established an unemployment insurance claim effective August 11, 2002fillin "" \d "". He received his claimant handbook (exhibit 47). He received handbooks in the past and read at least one of them. The claimant handbook contains instructions about working while filing for benefits. Mr. Honeycutt’sfillin "" \d "" weekly benefit amount was $248; the excessive earnings amount for that benefit year was $380.66fillin "" \d ""

fillin "" \d "".

Exhibit 7 contains a copy of the Wage Earnings Audit (Audit) filled out by a payroll assistant of the Anchorage School District as the result of a random audit. The Audit reflects that 

Mr. Honeycutt worked during the week ending January 11, 2003 through the week ending January 25, 2003, and for the weeks ending March 8, 2003 through June 7, 2003, with the exception of week ending March 29, 2003. For some of the weeks in the Audit, Mr. Honeycutt reported no wages or lower amounts of wages than he had actually earned.

Below is a table containing the wages Mr. Honeycutt reported for each of the weeks in question, the wages he reported for the same weeks, and the benefits paid to him. He does not dispute the employer’s report of earnings.

Week Ending

Date
Employer Earnings Reported
Claimant

Earnings 

Reported
Benefits

Paid

1/18/03
$300.00
$000.00
$248.00

1/25/03
$240.00
$000.00
$248.00

3/15/03
$300.00
$180.00
$151.00

4/19/03
$480.00
$360.00
$  16.00

5/03/03
$480.00
$240.00
$106.00

5/31/03
$360.00
$120.00
$196.00

6/07/03
$120.00
$  60.00
$241.00

Exhibits 40fillin "" \d "" through 43fillin "" \d "" contain copies of Mr. Honeycutt’s electronic (VICTOR)fillin "" \d "" certification filings for the weeks under appeal. For weeks ending January 18 and 25, 2003, hefillin "" \d "" indicated "NO" to the question:



Did you work for an employer or were you self-employed?

Mr. Honeycutt under-reported his wages when he filed his weekly claim certifications because he did not always keep an accurate record of the days on which he worked. Sometimes he was asked to work longer than the one day or the half day for which he had been called to do substitute teaching. He keeps a record of his teaching days on a calendar in his home. He threw away his old calendar and was unable to locate his current calendar to bring to the hearing. Mr. Honeycutt admits he was negligent a few times in recording accurately when he actually worked.

Exhibit 31 is a copy of the Week Claimed Entitlement screenprints. Exhibit 31 shows that 

Mr. Honeycutt filed through VICTOR, the unemployment insurance telephone filing system, on January 27, 2003 for weeks ending January 18 and January 25. Mr. Honeycutt testified that, when he called, VICTOR would not accept his voice recording of his employer for the two weeks. After three tries, in order to get VICTOR to accept his filing for those two weeks, Mr. Honeycutt indicated that he had not worked for those two weeks. He did not call the Call Center to advise them of the problem. Mr. Honeycutt assumed that the problem he experienced with VICTOR would be discovered and resolved in the Call Center by some means. Exhibit 31 also shows that Mr. Honeycutt filed for the weeks ending March 15 and June 7 within a few days after the benefit week ended.

Exhibits 45 and 46 are lists of issues for Mr. Honeycutt’s unemployment insurance claim years. These two exhibits show that Mr. Honeycutt had previous work/earnings and fraud determinations. Exhibit 30 reflects that he filed claims for benefits in 1996, 1997, 1998, 1999, 2000, 2002 and 2003. He has previously reported work and earnings in some of those benefit years, as shown on exhibits 33 and 34.

Mr. Honeycutt did not respond to the December 3, 2003 letter sent to him by the Investigator. He acknowledged that he did receive the letter and did fill out the form. He did not send it back to the Investigator. Around Christmas time that year, the front of his apartment was flooded and “everything was in big mess for a few weeks.” Mr. Honeycutt was ill for about a month with a sinus infection after his apartment was flooded. He was still able to work during the time he had his infection.

Mr. Honeycutt had been denied previously for fraud in connection with reporting his earnings.

PROVISIONS OF LAW

AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable…

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact…

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual…


(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects…

CONCLUSION

The record establishes that Mr. Honeycuttfillin "" \d "" failed to report his full earnings during the weeks under appeal. Hefillin "" \d "" is liable for the overpayment as a result of earned wages.

fillin "" \d ""Mr. Honeycutt knew he had worked but failed to fully report his earnings when he filed for benefits through the VICTOR system. The question regarding work is clear and unambiguous--"Did you work for an employer or were you self employed?" There is no misunderstanding in this simple question. 

In Thalmann, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979). The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387…



[The claimant] knew he was working part-time and failed to even mention this fact. The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later . . . Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs. Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982)…

We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself. In Morton, Comm'r Decision 79H-149, Sept. 14, 1979. Simply asserting that a mistake or oversight occurred does not rebut this presumption. “If we were to allow such excuse, the fraud provision of the statute would become meaningless.”

Mr. Honeycutt admits that he was negligent in his bookkeeping and made some errors on the calendar he keeps for recording the days on which he worked for Anchorage School District.

Mr. Honeycutt admits he had trouble filing through VICTOR for weeks ending January 18 and January 25, 2003. Instead of calling his Call Center to report the VICTOR problem on Monday, January 27, 2003, the day on which he called VICTOR to file, Mr. Honeycutt simply reported to VICTOR that he had not worked during those two weeks.

Mr. Honeycutt disputes that he committed fraud. However, he has a previous history of having been denied for fraud based on the mis-reporting of wages. Additionally, he knew he was responsible for accurately reporting all work and earnings.

Based on the above, Mr. Honeycutt knowingly withheld material information with the intent to receive benefits to which he was not entitled during the weeks under appeal. Mr. Honeycutt is liable for the overpayment of benefits for weeks that he had work and earnings. The penalties apply to these weeks as well.

DECISION

The redetermination issued on February 4, 2004fillin "" \d "" is fillin "" \d ""AFFIRMED. 

Benefits are reduced/denied pursuant to AS 23.20.360fillin "" \d "" for the weeks ending 

January 18, 2003fillin "" \d "" through January 25, 2003, March 15, 2003, April 19, 2003, May 5, 2003, May 31, 2003, and June 7, 2003.

Benefits are denied pursuant to AS 23.20.387fillin "" \d "", for the weeks ending January 18, 2003fillin "" \d "" through January 25, 2003, March 15, 2003, April 19, 2003, May 5, 2003, May 31, 2003, June 7, 2003, and December 27, 2003 through December 18, 2004.

The issue of Mr. Honeycutt’s overpayment liability is REMANDED for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 8, 2004fillin "" \d "".








Diane Reeves, Hearing Officer

