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CASE HISTORY

Ms. Kisor timely appealed a March 10, 2004 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether Ms. Kisor was discharged for misconduct connected with her work. Ms. Kisor also appealed a determination, issued on March 11, 2004, that denied her extended benefits pursuant to AS 23.20.406. The determination held that the denial imposed by the discharge determination had not been lifted through working and earning at least eight times the weekly benefit amount.

FINDINGS OF FACT

Ms. Kisor began work for Cash Alaska in mid-December 2003, and her last day of work was February 24, 2004. Ms. Kisor worked full-time as a pawnbroker, taking in customer items against which she would then loan money. She earned $10 per hour. 

On Saturday, February 21, 2004, a customer tried to get a loan on several items that Ms. Kisor could not accept. This customer had only one item, a videotape, that could be accepted for a $5 loan. In order to get a loan on viedotapes, DVDs or video games, customers had to have a minimum of three one-hour videotapes, two DVDs, or any number of video games along with the instruction books. 

The customer was “mad and upset” that Ms. Kisor would accept only one of her items for a loan, but she left the store with all of her items. Later that same evening, the customer returned to the store and accused Ms. Kisor of keeping one of the video games she had brought in earlier. Ms. Kisor told the customer that she did not have that particular game with her when she came in earlier. Ms. Kisor then delineated to the customer exactly what items she had tried to pawn. The customer was “irate and yelling” by this time and threatened to assault Ms. Kisor. When Ms. Kisor told the customer she would call the police, the customer called her a “black bitch.” 

There was no manager in the store at the time the customer returned to the store and yelled at Ms. Kisor. The only other employee present in the store was a senior pawnbroker, who tried to give the customer another game to placate her. Ms. Kisor, who was upset by being threatened and by being called a “black bitch,” and the customer kept up the verbal exchange. Ms. Kisor conceded that she could have handled the situation better. 

A long-time customer, who had witnessed the events of February 21, complained the following Monday to the employer about the way in which Ms. Kisor handled the situation. After investigation, Ms. Kisor’s employment was terminated due to the way in which she handled the situation with the February 21 customer.

Prior to being dismissed, Ms. Kisor had been warned only once about an unrelated matter. 

Ms. Kisor testified that she had not been fully trained in all matters in the store. She feels the employer treats its employees, who have been involved in similar situations, in different ways. Ms. Kisor was told by one of the other employees that she herself had been in a similar situation but was not fired.

Ms. Kisor has returned to work since leaving her job at Cash Alaska but earned only $576 gross during the denial period imposed by the original discharge determination.

PROVISIONS OF LAW

AS 23.20.379: 

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095: 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

AS 23.20.406 provides, in part:


(c)
... an individual is ineligible for payment of extended benefits for any week of unemployment in the individual's eligibility period if the department finds that during the period the individual...



(2)
failed to actively seek work as prescribed under (f) of this section, except that the eligibility of the individual will be determined under AS 23.20.378 without regard to the disqualification provisions otherwise applicable under (d) of this section if the individual is not actively engaged in seeking work because the individual is (A) summoned for jury duty before a court of the United States or any state; or (B) hospitalized for treatment of an emergency or life-threatening condition.


(d)
An individual who has been found ineligible for extended benefits under (c) of this section shall be denied benefits beginning with the first day of the week following the week in which the failure occurred and until the individual has been employed in each of four subsequent weeks and has earned remuneration equal to not less than four times the extended weekly benefit amount, excluding the allowance for dependents…


(f)
For the purposes of (c)(2) of this section, an individual is considered to be actively seeking work during a week if the individual furnishes evidence in writing to the department that the individual has engaged in a systematic and sustained effort to obtain work during that week.


CONCLUSION

The record establishes that Ms. Kisor had a verbal confrontation with an irate customer on February 21, 2004. The customer not only threatened to physically harm Ms. Kisor, but the customer also called her a “black bitch.” There was no manager on duty that evening; however, the other employee who was present attempted to diffuse the situation and to mollify the customer by trying to give her another video game. 

Ms. Kisor continued the verbal exchange with the irate customer despite her co-worker’s attempt to placate the customer.

Customers are the basis for the success or failure of any business. Though the irate customer herself did not complain to the employer, another customer did make it known to the employer that he was not happy with the way in which the irate customer situation was handled by Ms. Kisor. The way in which Ms. Kisor handled the irate customer situation, which she herself admitted could have been handled better, may have caused the employer to lose not only the business of two customers already mentioned but also that of those customers who were in the store at the time of the confrontation. As unhappy customers tend to tell of their bad experiences, all of the customers in the store on February 21 could potentially tell others of the experience at Cash Alaska, thereby causing the employer to lose other potential business and customers.

Based on the evidence provided, it is the conclusion that Ms. Kisor’s actions on February 21, 2003 do constitute a willful disregard of the employer’s interests. Therefore, the disqualifying provisions of AS 23.20.379 do apply in this separation.

DECISION

The March 3, 2004 determination is AFFIRMED.  Benefits are denied for the week ending February 28, 2004 through the week ending April 3, 2004. Her maximum benefit entitlement is reduced by three weeks, and she may not be eligible for the receipt of future extended benefits.

The determination issued on March 11, 2004 pursuant to AS 23.20.406 is AFFIRMED. 

Ms. Kisor is ineligible for extended benefits as a result of the disqualification under 

AS 23.20.379(a)(2), as noted above.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 9, 2004.









Diane Reeves, Hearing Officer

