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CASE HISTORY

Ms. Tice timely appealed a March 10, 2004 determination that denied unemployment insurance benefits under AS 23.20.378 and 382. The issue is whether she is available for work while attending a training course.

FINDINGS OF FACT

Ms. Tice is attending Port Townsend High School from February 23, 2004 until June 11, 2004, with a one-week spring break from April 5 through April 9.  Her classes are Monday through Friday, from 7:55am until 2:25pm.  She is willing and able to drop or rearrange her class schedule if offered full-time work, and has plans to possibly set up an alternative school program to earn her diploma, where she can work her school schedule at a flexible pace around a full-time job.

Ms. Tice is enrolled in a county sponsored work source program, which is the equivalent of a job assessment program, where she is learning job seeking skills, as well as getting assistance in possible job placement.  Ms. Tice has also filled out employment applications.

Ms. Tice has not worked full-time while going to school full-time.  

STATUTORY PROVISIONS

AS 23.20.378.  Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.


. . . .

(c)
An insured worker is disqualified for waiting-week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,

(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent.

(2) "school" includes primary schools, secondary schools, and institutions of higher education.

8 AAC 85.356. Able and Available for Suitable Work: Attendance at Training
A claimant who is attending training is available for work if

(1) the claimant is not disqualified under AS 23.20.378(c);

(2) the claimant is attached to the labor force and is ready and willing to immediately accept suitable full-time work for which the claimant is presently qualified; and

(3) the claimant

(A) while working full-time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;

(B) began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or

(C) is willing and able to change the training schedule or leave the training to accept suitable work.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual § AA 40.05, states in part, “the pursuit of a high school diploma is academic training.” To avoid disqualification under AS 23.20.378, Ms. Tice must be taking academic classes amounting to the equivalent of less that 10 credit hours, or have a work history of concurrent full-time work and full-time schooling.

Because Ms. Tice does not have a work history of working full-time while attending school full-time, her school credits must be the equivalent of under 10 credit hours if benefits are to be allowed.  The phrase, "or the equivalent," in the statute means equivalent clock hours (Carmichael, 9426062, May 10, 1994). Clock hours can be substituted for credit hours only if the class hours are not standard semester hours (Mapes, 96 0210, May 10, 1996).

The Department has consistently held that the phrase “or the equivalent” in the statute means equivalent class time.  If the weekly class time is equivalent to the class time normally necessary to earn 10 semester hours of credit, the “equivalence” requirement is satisfied. Bulik-Winston, Comm’r Dec. No. 9229621, February 22, 1993.

If a claimant is attending high school weekly for the period of time necessary to

earn ten or more college credits, the "equivalence" requirement is satisfied

(Hamilton, 98 1998, September 28, 1998.)

Ms. Tice is attending classes for six ½ hours per day, with a presumed one-hour lunch break included.  This equals class attendance of 26.25 hours per week.  Because Ms. Tice has met the “equivalence” requirement of taking 10 or more credit hours per week, she is held to be unavailable for work while in school.

Because Ms. Tice is taking the equivalent of over 10 credit hours of instruction per week, and has not overcome the presumption of unavailability for work inherent in the class load, she is not eligible for benefits while pursuing an academic education.

Because Ms. Tice is available for work during her spring break from school which is week ending April 10, 2004, she is eligible for benefits for that week.

Should Ms. Tice’s school schedule change to under the equivalent of 10 credit hours of instruction per week, she is encouraged to telephone the call center for possible redetermination.

The period of disqualification has been changed to properly reflect Ms. Tice’s school enrollment, as well as adjust for her availability for work during the spring break.
DECISION
The March 10, 2004 determination is AFFIRMED and MODIFIED. Ms. Tice is denied benefits under AS 23.20.378(c) beginning with the week ending February 28, 2004 through the week ending April 3, 2004; and week ending April 17, 2004 through June 12, 2004.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 8, 2004.


Janne Carran


Hearing Officer

