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STATEMENT OF THE CASE

On March 16, 2004, the employer filed a timely appeal against a notice of determination issued on March 2, 2004. The determination allowed Mr. Halstead unemployment insurance benefits, imposing no disqualification under AS 23.20.379. The issue before me is whether the employer discharged Mr. Halstead for misconduct connected with his work or whether Mr. Halstead voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Halstead began working for the employer on June 22, 2003. He last worked on February 9, 2004. He normally worked at least 40 hours per week and earned $15.65 per hour as an equipment operator.

Mr. Halstead was on approved leave from February 6 through February 8 in order to move.  On February 9, Mr. Halstead went home early because his child was ill.  That evening, Mr. Post, Mr. Halstead’s direct supervisor, told him he needed to report to work on February 12 for an offshore assignment, and granted him February 10 and 11 to finish his move. Mr. Halstead informed Mr. Post he did not think he would be finished by then and wanted a week to get set up in his new home.  They agreed that if Mr. Halstead could find a replacement among his co-workers, he could have the time off, but the arrangements were solely up to Mr. Halstead.

On February 11, Mr. Halstead requested more time off and Mr. Post, somewhat irritated, told him to do what he needed to do, and as long as he found a replacement, it would be okay.  Mr. Halstead thought he might have a replacement, but did not know for sure.

Neither Mr. Halstead nor a replacement showed up for work on February 12.  Mr. Halstead did not call in or show up for work from February 13-16.  On the evening of February 16, Mr. Post called Mr. Halstead to come into the office on February 17 and discharged him for not reporting to work as scheduled.

Mr. Halstead did not intend to quit his job.  He interpreted Mr. Post’s remark of “do what you have to do” as approval to complete his move.  One of Mr. Halstead’s considerations in moving where he did was closer proximity to work.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.
A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

The Employment Security Division’s Benefit Policy Manual § MC 15, states in part:

The duty to be at work on time and to stay at work is implicit in the contract of

hire. This duty is not, however, absolute. It is qualified by the terms of the

working agreement, customs and past practices in the occupation and the

particular employment, the reason for the absence or tardiness, and the worker's

attempts to protect the employment. In all cases, the injury to the employer may

be assumed.
When a worker stops going into work or calling in, it can be considered job abandonment, and thus a voluntary leaving of the employment.  However, in the case of Mr. Halstead, even though he knew his supervisor, Mr. Post, was not pleased with the length of time it was taking him to move, he did not expect to lose his job over it.  He interpreted Mr. Post’s remark of “do what you have to do” as an approval, albeit begrudging.  Mr. Halstead was surprised to be discharged.  Because the final moving party in the separation was the employer, and Mr. Halstead was willing to continue the working relationship, the Tribunal concludes Mr. Halstead was discharged.

Although the parties could not reach an agreement as to the exact number of days scheduled and missed, both parties do agree that Mr. Halstead was scheduled to work on February 12 and 13 and that he did not call in or show up on those days.

Mr. Halstead did not show up because he wanted another week to finish moving and “get set up in his new place.”  He only paid attention to part of what his supervisor said in direct response to his request for extended leave.  Mr. Post had added, right after “do what you have to do” that it would be okay as long as he found a replacement because his presence was needed.  Mr. Halstead did not make sure he had found a replacement before deciding not to show up.  

Because it is a worker’s duty to show up for work as assigned, and injury to the employer can be assumed for a worker not doing so, Mr. Halstead’s not showing up for work shows a willful and wanton disregard of his employer’s interest.  Furthermore, Mr. Halstead has not brought forth a compelling reason for not calling in or showing up, as he had already been granted six days within which to move, and “getting set up in a new place” does not warrant missing work. 

It is the conclusion of the Appeal Tribunal that the employer discharged Mr. Halstead for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on March 2, 2004 is REVERSED. Mr. Halstead is denied unemployment insurance benefits under AS 23.20.379. Benefits are denied for the weeks ending February 21, 2004 through March 27, 2004. Mr. Halstead’s benefits are reduced by three times his weekly benefit amount, and he is held ineligible for the receipt of extended benefits [AS 23.20.406(h)].

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 20, 2004.
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Hearing Officer

