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CASE HISTORY

The employer timely appealed a determination issued on February 24, 2004 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Sparks last worked for Anchorage Community Mental Health Services, Inc. during the period January 5, 2004 through 

February 5, 2004. She earned $18.98 per hour for part-time work as a licensed practical nurse. Ms. Sparks was discharged effective February 5 for her tardiness, lack of organization, and overall bad “fit” with the company.

Over the course of her month of employment Ms. Sparks was late about five times. Ms. Milline, Director of Nursing, advised 

Ms. Sparks that she needed to be able to count on her being on time. Ms. Sparks had difficulties with transportation that involved an unreliable friend that drove her (Ms. Sparks) to work. 

Several days before February 5, Ms. Sparks was late by one hour. She was to be at work at 8:00 a.m. (one hour earlier than normal) but her friend was unable to pick her up. Ms. Sparks had to rely on a cab. She got to work at 9:00 a.m. (Exhibit 4). Ms. Sparks knew by 7:00 a.m. that her friend could not drive her to work. According to Ms. Sparks’ statement, she had to find money to take a cab, and advised the employer that she would be there by 9:00 a.m.

Also several days before February 5, Ms. Milline received a complaint from a nurse who did not want to work with Ms. Sparks because of her lack of dependability and organization. Since 

Ms. Milline had received several other complaints about Ms. Sparks, she made the decision to discharge her.

The employer admits that Ms. Sparks was not a good fit with the company. Ms. Sparks lacked organizational skills that Ms. Milline felt were necessary for the job. The position was a new position and the employer was trying to work closely with Ms. Sparks to set up some organization. Ms. Milline believes Ms. Sparks was forgetful, and that was one of her reasons for not getting things done or being late to work when she had to come in at a time other than 9:00 a.m.

According to the employer, Ms. Sparks did not want to drive in the winter so she relied on a friend. At times, the friend would cancel or forget to pick up Ms. Sparks at the last minute. Ms. Milline suggested that Ms. Sparks look into taking the bus to work. She does not know if Ms. Sparks took that step.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The employer has a right to expect its employees be at work at the designated time. Ms. Sparks had been placed on notice that her tardiness was a problem. She was also advised to look into taking public transportation. It is apparent, given the fact that 

Ms. Sparks continued to rely on her friend, that she did not seek alternative methods of transportation. 

Ms. Sparks should have made a more concerted effort to ensure her timely arrival at work. Further, she knew at least one hour ahead of time that she would have to find alternative transportation. The Tribunal does not believe that Ms. Sparks made every effort to do so. Accordingly, her tardiness resulted in her discharge for misconduct connected with the work.

Had the employer simply discharged Ms. Sparks because she was not a good fit, the Tribunal may have concluded differently. The mere inability to perform to the satisfaction of the employer typically does not mean misconduct connected with the work. 

DECISION
The determination issued on February 24, 2004 is REVERSED. Benefits are denied for the weeks ending February 7, 2004 through March 13, 2004. Ms. Sparks’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 14, 2004.








Jan Schnell, Hearing Officer

