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CASE HISTORY

Mr. Earnest timely appealed a March 12, 2004 determination that denied benefits under AS 23.20.350 and 5 USC 8521-8522. Benefits were denied on the ground that his earning from military service do not qualify for base period earnings. 

FINDINGS OF FACT

Mr. Earnest established an unemployment insurance claim effective February 29, 2004. He was discharged from the U.S. Air Force on March 3, 2004. Exhibit 3 is a copy of Mr. Earnest’s DD 214 that states in part:

MEMBER HAS NOT COMPLETED FIRST FULL TERM OF SERVICE - NOTHING FOLLOWS ---

The narrative reason for separation on the DD 214 reads “Misconduct.” Mr. Earnest argues that he was told that his discharge would not be for “misconduct.” He had been trying to get an early discharge to care for his ill mother who lived in another state. Mr. Earnest was advised to file an appeal through the military.

For several months in 2003, Mr. Earnest worked a second job painting houses. Those wages do not appear under his base period (October 1, 2002 through September 30, 2003).

PROVISIONS OF LAW

5 USC 8521 provides in part:

(a)
For the purpose of this subchapter -

(1)
''Federal service'' means active service (not including active duty in a reserve status unless for a continuous period of 90 days or more) in the armed forces or the Commissioned Corps of the National Oceanic and Atmospheric Administration if with respect to that service -

(A)
the individual was discharged or released under honorable conditions (and, if an officer, did not resign for the good of the service); and

(B)

(i)
the individual was discharged or released after completing his first full term of active service which the individual initially agreed to serve, or

(ii)
the individual was discharged or released before completing such term of active service -

(I)
for the convenience of the Government under an early release program,

(II)
because of medical disqualification, pregnancy, parenthood, or any service-incurred injury or disability,

(III)because of hardship, or

(IV)
because of personality disorders or inaptitude but only if the service was continuous for 365 days or more;

(2)
''Federal wages'' means all pay and allowances, in cash and in kind, for Federal service, computed on the basis of the pay and allowances for the pay grade of the individual at the time of his latest discharge or release from Federal service as specified in the schedule applicable at the time he files his first claim for compensation for the benefit year.  The Secretary of Labor shall issue, from time to time, after consultation with the Secretary of Defense, schedules specifying the pay and allowances for each pay grade of servicemen covered by this subchapter, which reflect representative amounts for appropriate elements of the pay and allowances whether in cash or in kind; and (3) ''State'' means the several States, the District of Columbia, the Commonwealth of Puerto Rico, and the Virgin Islands….

AS 23.20.350 provides, in part:


(a)
An individual who is paid at least $1,000 in wages during the individual's base period for employment covered by this chapter is eligible to receive benefits under this chapter if those wages were paid in at least two of the calendar quarters of the individual's base period….

CONCLUSION

As noted in the USC above, a claimant’s military wages are considered if his work separation is:

The convenience of the government under an early release program;

Because of medical disqualification, pregnancy, parenthood, or service-incurred injury or disability;

Because of hardship; or

Because of personality disorders or inaptitude after having continuously served for 365 days or more….

The U.S. Department of Labor, in its Employment and Training Administration Handbook 384 (September 1996), provides as follows:

An ex-servicemember’s period of service should be considered Federal military service under the Act, if the individual’s separation was “honorable”, or “under honorable conditions” if the narrative reason(s) for separation shown on the DD 214 conforms to narrative reasons for separation supplied by the DOD.

If the narrative reason for separation does not conform, the military service cannot be used as the basis of UCS entitlement as it does not meet the requirements of 5 U.S.C. 8521(a).

U.S. Department of Labor, Employment and Training Administration, ET Handbook No. 384, Unemployment Compensation for Ex‑Servicemember (UCX), pg. IV-21, states, in part:

If a claimant disagrees with the Federal findings of the branch of military service, he/she may request reconsideration of such finding by appealing directly to the branch of service or applying through the State agency before the period elapses for redetermination of entitlement or appeal under the State law.

Any information on the corrected military document, issued to the claimant as a result of the appeal, will constitute findings of such branch of the military service which are final and conclusive for UCX purposes.

The federal findings regarding Mr. Earnest’s first full term of service, reason for separation, and subsequent, monetary ineligibility are binding. This Tribunal does not have the authority to proceed further. Mr. Earnest is advised to pursue his appeal with the U.S. Armed Forces.

The record establishes that Mr. Earnest may have earnings in his base period from another employer. The Tribunal does not have the jurisdiction to consider those possible wages. That matter will be remanded to the Employment Security Division for investigation.

DECISION

The determination issued on March 12, 2004 is AFFIRMED. The use of Mr. Earnest’s military wages in his base period is denied.

The issue of possible wages from a second employer is REMANDED  to the Employment Security Division for investigation and issuance of a determination if it deems necessary.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 14, 2004.

                                  Jan Schnell, Hearing Officer

