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CASE HISTORY

The claimant timely appealed a determination, issued on March 16, 2004, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for work-connected misconduct.

FINDINGS OF FACT
Mr. Kopy began working for the employer the most recent time in November 2003 and last worked on February 26, 2004. He earned $8.50 per hour as a full-time “phone person.” His job duties included answering phones, providing customer service, and taking out the trash. Mr. Kopy worked from 11:00 a.m. to 7:00 p.m. Tuesday through Saturday. 

Approximately one month before Mr. Kopy’s work ended, the new owners, Jackie and Robert, took possession of the business from the previous owners. The new owners advised the employees that they were to do their jobs as they always had and that new rules would be formulated. The new owners set a goal of improving customer service.

On February 26, 2004, the morning dispatcher told Mr. Kopy about a problem customer, who had been “flagged” for being verbally abusive to the dispatcher, for not being prepared for the cab when it arrived, and for refusing to pay the full cab fare required. In addition, that morning the problem customer called for a second cab from another company after a Checker Cab had been dispatched to her address. 

The busiest times for Checker Cab are before school and after school. 

Later the same day around the time school ended, the problem customer called Checker Cab to send a taxi to her child’s school to pick up the child and take her home. Because of the morning’s events with this customer, Mr. Kopy told the customer to call another cab company as she had done that morning. He returned to work answering other calls.

At approximately 3:00 p.m. on February 26, the problem customer called Jackie, one of the owners, because Mr. Kopy refused to send a cab to pick up her child. Jackie handled the problem customer and instructed Mr. Kopy to call the customer back to verify that a cab was on its way to her child’s school to pick up her child. Mr. Kopy refused to call the customer back. Jackie told Mr. Kopy five times in total to call the customer to verify that a cab was on its way to pick up her child from school. Mr. Kopy refused five times to call the customer. Mr. Kopy told Jackie that he would dispatch the cab if she would call the customer.

Mr. Kopy refused to call the customer because the customer had a history of not paying the full fare for cab rides, of calling multiple taxi companies for the same ride, and of being verbally abusive to the morning dispatcher. He explained this to the employer. Mr. Kopy also refused because he did not get a change of policy on the matter before the events of the day occurred.

The co-owner, Robert, terminated Mr. Kopy’s employment approximately 30 minutes later for failure to follow a direct order.

Mr. Kopy feels that he should have been warned of the consequences instead of just being fired. He feels his employment was wrongfully terminated.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     
(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(2) 
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

 (d)  
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

 (1)  
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

In Lampton, Comm’r Dec. 03 2738, February 25, 2004, the Commissioner held in part:

A single act of willful disobedience of an employer's reasonable order constitutes misconduct in connection with the work.  An employer has the right to expect that a reasonable order will be obeyed.  Sorensen, Comm'r. Dec. 9123334, April 2, 1992.

The Employment Security Division's Benefit Policy Manual, in MC 255, is pertinent and states in part:

Insubordination, disobeying a direct order, is misconduct in connection with the work… In most cases it is not necessary to show that the employer was injured; an employer who cannot rely on the worker to perform as directed is injured, except in exceptional circumstances. 

Mr. Kopy was given the clear and reasonable instruction to call a customer to advise her that a taxi was on its way to pick up her child from school. The customer had been a problem earlier in the day, but one of the owners had taken care of that problem. 

For an employee to refuse five times to make a simple phone call to a customer at a time when the employer most needed him to perform that task was both a willful and a wanton disregard of the employer’s interests, as outlined in the regulation (8 AAC 85.095) above. Additionally, the act of disobeying an employer’s direct order is insubordination. As in Lampton and in the Benefit Policy Manual, cited above, insubordination is misconduct. 

Based on the above, Mr. Kopy was discharged for misconduct connected with the work, and the disqualifying provisions of AS 23.20.379 do apply to his work separation.

DECISION
The determination issued on March 16, 2004 is AFFIRMED. Benefits are denied for the week ending February 28, 2004 through the week ending April 3, 2004. The maximum benefit entitlement is reduced by three times the weekly benefit amount. Further, Mr. Kopy may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 14, 2004.









Diane Reeves, Hearing Officer

