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CASE HISTORY

Mr. Scantlin appealed a determination dated March 16, 2004 that denied him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Scantlin began work for this employer on February 17, 2004. His last day of work was February 19, 2004. Mr. Scantlin worked as an electrician. 

Mr. Scantlin was called for work on February 16, 2004. He was to begin work the next day at 7 a.m. He was given the job-site address and some directions to get there. Those directions proved difficult and roundabout. Mr. Scantlin called James, advised him he was in the area lost, but was on his way. Mr. Scantlin was about 10 minutes late. When he arrived the foreman of the job, James, advised him that punctuality was important to the company. The worksite was then “rolled-up” at about 4 p.m.

The next day, Tuesday, Mr. Scantlin arrived shortly before 7 a.m., the time he was told to be at the work site. The foreman with the van full of tools did not arrive until at about 7:40 a.m. A dispute followed when Mr. Scantlin pointed out that he was at the work-site as directed at 7 a.m. and his day would be over at 4 and James told him that they were starting to work at 8 a.m. Mr. Scantlin did depart the worksite at 4 p.m. Mr. Scantlin asked when the crew was going to start work the next morning, and the foreman replied 7 a.m.

The next day Mr. Scantlin was on time and again the foreman arrived at about 7:20. Words were exchanged with Mr. Scantlin about when work was starting. At this point Mr. Scantlin felt the foreman was angry with him. At the end of the day Mr. Scantlin was informed they would move to another work site and to wait at home the next morning for a call about the location.

On Friday, at about 7 a.m., the foreman called Mr. Scantlin and advised him to return to the first job-site as the new job-site was in the same area. Mr. Scantlin arrived at the old job-site at about at about 7:45 a.m. Mr. Scantlin called the foreman and was told to wait there and that he would call Mr. Scantlin back about the new work-site. 

About 45 minutes elapsed and the foreman had not called        Mr. Scantlin back. Mr. Scantlin called the foreman and again inquired about what the work for the day was going to be. The conversation was tense. The foreman complained to Mr. Scantlin about being rude, but informed him again that he would call him back with a location. 

Another 45 minutes elapsed. After loosing his patience,        Mr. Scantlin again called the foreman at about 9:30 a.m. The foreman informed Mr. Scantlin that there would be no work today, as he wasn’t feeling well. Mr. Scantlin felt he did not want to work for the employer anymore and quit. 

Mr. Scantlin went to the employer’s office and filled out the necessary paper work to get paid. Mr. Scantlin did not complain to anyone about the starting time problem because he did not want to cause difficulties for the supervisor. Nor did he inquire about other work by this employer because he knew there was only one electrical crew, the one he had just left.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

The Employment Security Division's Benefit Policy Manual, in section VL 450 states, in part, as follows:

A quit because of the time elements of the work is for good cause only if:

· the time requirements are illegal or cause extreme hardship to the worker, and

· the worker expresses dissatisfaction to the employer and allows the employer an opportunity to adjust the work schedule.  

Example: Mark Romero (97 2291, November 19, 1997) quit his job because the employer did not give him the days off that he wanted to attend to personal matters.  The employer was still considering the request for the change at the time that Mr. Romero quit.  The Tribunal held that Mr. Romero had not shown good cause for needing the change, nor had he allowed the employer time to accede to his request.


A worker does not have good cause to quit because the hours, days, or shifts are inconvenient, undesirable, or interfere with other activities such as self‑employment. The employer may have a variety of business reasons for requiring the work schedule.  The employer's prerogative to establish the work schedule should be given primary consideration.

As can be seen from the above Benefit Policy Manual, good cause is established by showing an illegal time requirement by the employer or a hardship and the employee attempted to have the condition adjusted. 

In the instant case, the employer required nothing illegal of    Mr. Scantlin. The uncertain starting time did cause some hardship to Mr. Scantlin; but it is also clear that he was paid from this employer for his efforts even if there was friction between him and his supervisor. Importantly, Mr. Scantlin chose not to bring the situation up to any other person in the organization. This Appeals Tribunal understands that he did not appreciate wasting his time driving to the work site nor did he want to create difficulties for other employees, but an individual must take some measures to preserve their employment. It is not unreasonable to expect an individual to inquire of office personnel about such basic requirements as starting and ending times before resigning. 

Under the circumstance, this Appeals Tribunal holds compelling reason giving  Mr. Scantlin no choice but leave employment has not been established. 

DECISION
The notice of determination issued in this matter on March 16, 2004 is AFFIRMED. Mr. Scantlin is denied benefits beginning with the week ending February 28, 2004 through the week ending    April 3, 2004. A three-week reduction from his maximum benefit amount is imposed. The determination may interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 16, 2004.
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Hearing Officer

