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CASE HISTORY

Mr. Cox timely appealed a redetermination issued on March 18, 2004 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if he was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Cox worked for LSG Sky Chefs, Inc. during the period June 13, 2003 through March 1, 2004. He earned $7.75 per hour for full-time work as a porter. Mr. Cox’s employment ended on March 2. 

On or about February 23, Mr. Cox inquired about moving up in the organization. He asked if a felony on one’s record would prevent a promotion. The employer discovered that Mr. Cox had not revealed a felony conviction from 1982. He was told that he would need to provide the paperwork regarding that conviction within one week.

On March 1, Mr. Cox informed the employer that he could not get the paperwork. The employer told him he could not work unless he brought the paperwork into the office for review by corporate headquarters. 

Mr. Cox completed his shift on March 1. He returned to work on March 2 and was again told he could not work. Mr. Cox turned in his uniforms and left.

Mr. Cox called his sister in Texas to ask for her help getting the paperwork. She did not know how. Mr. Cox did not make any other attempts to get the paperwork as he did not know how or where to start. The felony occurred in Texas.

Mr. Cox admits that he did not reveal the felony because he thought he did not have to if it was over 10 years ago. He completed the job application at a Job Service office and a representative told him that he probably did not need to report the felony because it occurred over 20 years ago. The company’s application does not set a time frame. It simply asks if the applicant has a felony on his record.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The record establishes that Mr. Cox believed he had been discharged, and the employer did not give any indication that he had not been fired. Therefore, this work separation will be decided on the basis of a discharge wherein the employer has the burden to show misconduct connected with the work.

The employer discharged Mr. Cox when he was unable to provide his felony paperwork. Given the length of time that had passed from the date of the conviction, his contention he did not know how to get them is plausible. Further, the employer’s time limit of one week may have been unreasonable given Mr. Cox’s felony occurred in another state, and so long ago. Therefore, his failure to produce the paperwork was outside his control.

Finally, Mr. Cox gave false information on his job application. Had the employer fired Mr. Cox for that falsification, the Tribunal may have concluded his discharge was for misconduct. However, the employer did not fire him for the omission, and Mr. Cox relied on advice given him by a Job Service representative. His omission was a good faith error in judgment.

Based on the above, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The redetermination issued on March 18, 2004 is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending March 6, 2004 through April 10, 2004 if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 16, 2004.
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