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STATEMENT OF THE CASE

On March 30, 2004, the employer filed a timely appeal against a notice of determination issued on February 27, 2004. The determination allowed Mr. Hartsfield unemployment insurance benefits, imposing no disqualification under AS 23.20.379. The issue before me is whether the employer discharged Mr. Hartsfield for misconduct connected with his work.

FINDINGS OF FACT

Mr. Hartsfield began working for the employer on November 15, 2002. He last worked on August 1, 2003. He normally worked 40 hours per week and earned $7.75 per hour as a kennel assistant.

On July 2, Mr. Hartsfield received a written disciplinary action form, which he signed, regarding his continued failure to document animal cage cards correctly and his use of inappropriate language.  

On July 18, Mr. Hartsfield received a written disciplinary action form, which he signed, listing several areas of his performance that were unsatisfactory.  The list is as follows:  not calling in or showing up for work on July 17; possible mistreatment of a dog; continually refusing to keep the clinic door closed after being warned of the potentially serious consequences of propping it open, (such as neighbors complaining of the barking, bugs getting in, and animals getting out); improper and unsanitary disposal of feces; inappropriate joking which co-workers complained of as being disruptive and antagonistic; and failure to clean areas and instruments as requested.  Ms. Paramore, office manager, informed Mr. Hartsfield on that day that his job was in jeopardy and any further performance problems could lead to discharge.

On February 24, the employer concluded Mr. Hartsfield had not weighed a cat correctly by taking it out of the cage first, because, according to Mr. Hartsfield’s initial weight documentation, the cat would have lost three pounds in two days for no apparent reason.  The employer had also received a complaint from a fellow worker that Mr. Hartsfield had weighed the cat incorrectly.  Mr. Hartsfield does not remember the cat in question, but is sure he took it out of the cage first.

On February 27, a food delivery was made to the clinic in the evening that was not properly put away until July 29.  Mr. Hartsfield purposefully left the food even though he knew it was his job, because he wanted to leave it for someone else to do because others had left work for him to do. 

On August 1, Mr. Hartsfield was discharged for allegedly weighing a cat incorrectly and not putting the food delivery away as his job position required.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Comm'r Decision 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

A discharge resulting from a violation of an employer's rule is for misconduct if the rule was reasonable, the worker was aware of the rule, the worker willfully violated the rule, and the violation of the rule materially affected the employer's interest. Employment Security Division’s Benefit Policy Manual, MC 485.

Mr. Hartsfield is held to a higher standard of performance because he had received two written warnings as well as notice that his job was in jeopardy.  While Mr. Hartsfield denies the incorrect weighing of the cat, he openly admits to purposefully saving the food delivery for another worker to take care of.  This occurred just nine days after his last written notice that he needed to improve his performance or lose his job.

Mr. Hartsfield knew it was within his duties to put the food delivery away.  The assignment was reasonable. He had been warned his job was in jeopardy and his performance needed to improve.  For these reasons, the Tribunal concludes that Mr. Hartsfield’s purposeful neglect of his duty with the potential for purposeful aggravation of a fellow worker was an intentional and malicious act against the interests of his employer.

It is the conclusion of the Appeal Tribunal that the employer discharged Mr. Hartsfield for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on February 27, 2004 is REVERSED. Mr. Hartsfield is denied unemployment insurance benefits under AS 23.20.379. Benefits are denied for the weeks ending August 9, 2003 through September 13, 2003. Mr. Hartsfield’s benefits are reduced by three times his weekly benefit amount, and he is held ineligible for the receipt of extended benefits [AS 23.20.406(h)].

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 29, 2004.
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