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CASE HISTORY

The claimant timely appealed a determination issued on March 24, 2004 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Mr. Woodford last worked for the employer during the period of June 24, 1991 through March 5, 2004. He worked full-time as a sales representative earning $16.74 per hour. Mr. Woodford’s work schedule was Monday through Friday from 8:00 a.m. to 5:00 p.m. His area of responsibility covered Kenai and Soldotna.

Mr. Woodford was put on an indefinite probation on January 23, 2004 due to a complaint that was received from the owner one of the liquor stores in his territory. The January 20 complaint was that there was “no interaction with your salesman” and that if Alaska Distributors did not want to stock its products there any longer to let the owner know. Exhibit 5 contains the terms of Mr. Woodford’s probation. Among other things, he was to concentrate on promoting beer for his accounts, to get the product advertising in multiple locations and to call his supervisor, Mr. Martin, once per day to keep Mr. Martin apprised of his progress. Mr. Woodford failed to call Mr. Martin daily as required during his probation. 

On being told of his sub-standard work performance, Mr. Woodford did complain that he felt he could not do all of the merchandising required of him. Ultimately, it was felt by the employer that Mr. Woodford could perform that duty on his own.

On February 19, 2004, Mr. Martin traveled to Kenai to check on Mr. Woodford’s progress. Mr. Martin testified that Mr. Woodford had made some progress but “not enough to save his job.” 

On March 5, Mr. Deringer, the Sales Manager of the Wine and Spirits Division, and 

Mr. Martin traveled to Kenai to check on Mr. Woodford’s progress. They found that 

Mr. Woodford’s progress was “very limited.” When Mr. Woodford was called and asked to meet with Mr. Deringer and Mr. Martin at a specific time that afternoon, Mr. Woodford was unable to meet with them as he had a haircut appointment scheduled for that time. When the three men met approximately 20 minutes later, Mr. Woodford’s employment was terminated due to sub-standard work performance. 

Mr. Woodford had received two previous warnings about inadequate work performance. The December 12, 2003 warning (exhibit 5, page 5 of 15) indicates that Mr. Woodford “continues to choose not to follow instruction…” The January 5, 2004 warning indicates that Mr. Woodford failed to sell or make a significant attempt to sell Cruzan Rum in the month of December.

PROVISIONS OF LAW

AS 23.20.379. Discharge for misconduct.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Discharge for misconduct.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

Mr. Woodford’s employment was terminated on March 5, 2004 due to his failure to correct his performance after warnings and told specifically in which areas he was required to improve. The Tribunal must decide whether Mr. Woodford’s actions rise to the level of misconduct.

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." In Risen, Comm'r Decision 86H-UI-214, September 15, 1986. 

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work."  In Layman, Comm'r Decision 88H-UI-168, August 2, 1988.

An employer has the right to expect its workers to follow its instructions. As early as December 12, 2003, Mr. Woodford was notified that he had performance deficiencies. On March 5, however, instead of working to correct those deficiencies, Mr. Woodford was unavailable to meet at mid-afternoon on a weekday with his two superiors due to having a conflicting personal appointment. 

This Tribunal can only conclude from Mr. Woodford’s failure to perform his work adequately, after being told specifically what he was required to change, that his sub-standard work performance was deliberate. Deliberately not following the directions, instructions or requests of one’s supervisor is insubordination; insubordination is misconduct. Accordingly, misconduct in connection with the work has been shown in this matter, and the disqualifying provisions of AS 23.20.379 do apply.

DECISION
The determination issued on March 24, 2004 is AFFIRMED. Benefits are denied for the week ending March 13, 2004 through the week ending April 17, 2004. Mr. Woodford’s maximum benefit entitlement is-is not reduced by three times the weekly benefit amount. Further, he may not-yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 18, 2004.








Diane Reeves, Hearing Officer

