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CASE HISTORY

The employer appealed a determination issued on March 25, 2004 that allowed the claimant benefits finding the disqualifying provisions of AS 23.20.379 not to apply. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Hoffman began part-time work for the employer in April 2003. Her last day of work was March 2, 2004. Ms. Hoffman worked as the office manager for the employer.

On Ms. Hoffman’s last day of work, the owner, Ms. Hay, convened a meeting with Ms. Hoffman, and another employee. The meeting concerned allegations by the other employee that Ms. Hoffman had been lying to the employee about Ms. Hay’s opinion of the employee’s work.

Ms. Hoffman became angry, swearing and screaming at the others that she didn’t know what they were talking about, and who did they think they were. Ms. Hoffman then abruptly left the meeting and the office. Ms. Hay was surprised at the outburst, indicating she had thought the office had run so smoothly. 

A few minutes after Ms. Hoffman left, Ms. Hay called her on her cell phone. Another outburst followed in which Ms. Hoffman again swore at Ms. Hay angrily telling her the whole thing was the other employee’s fault and that she didn’t want to talk about the matter.

Ms. Hay was very concerned about Ms. Hoffman’s behavior. She was convinced that indeed, for whatever reason, Ms. Hoffman had told the other employee lies. Ms. Hay went to Ms. Hoffman’s computer and backed up all of the files on to three floppy discs. She also gathered up Ms. Hoffman’s personal effects and put them into an envelope in case she had to be discharged. In a separate envelope she put a letter of termination. But she intended giving the situation a day to see if things could be salvaged.  

On the next day, March 3, 2004 Ms. Hoffman came into the office. Ms. Hay was absent. At Ms. Hoffman’s computer, she erased all the employer’s files. She then had another confrontation with the other employee and also took the envelope containing her personal effects and also the envelope containing her termination letter. 

Also, according to Ms. Hay, she took the discs which Ms. Hay had copied the computer files onto. When Ms. Hay discovered these actions by Ms. Hoffman she informed Ms. Hoffman that she would not get her last paycheck until the discs were returned. They were returned later that same day. Ms. Hoffman was discharged.    

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a  reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….

The Employment Security Division's Benefit Policy Manual, in section MC 490 VULGAR OR PROFANE LANGUAGE states as follows:

B.
Towards a Supervisor


Vulgar or profane language to a supervisor is misconduct in connection with the work if it shows a willful disregard of the employer's interest.  A determination of misconduct depends on the nature of the occupation and the circumstances under which the worker made the remarks.

Acceptable language used in the longshoring occupations differs from that expected in the public contact occupations. If an employer discharges a longshore worker for vulgar language, then the discharge is probably not for misconduct in connection with the work.  However, what may be normal banter among co‑workers may be misconduct in connection with the work if the language is directed to a supervisor, even in the rougher occupations.  An employer has the right to expect that a supervisor receive such respect that a worker's vulgar or profane language does not undermine the supervisor's authority. Hot‑tempered remarks, threats, or insolence, without due provocation, are misconduct in connection with the work (Douglas, 9029364, August 9, 1991.)

During the last incident, Ms. Hoffman used profanity. The owner also believed Ms. Hoffman misinformed another employee about the owner’s opinion of her and her work. 

Ms. Hoffman then attempted to destroy company computer records. This was severe enough to warrant immediate dismissal without warning. 

This Appeals Tribunal holds that the evidence establishes that Ms. Hoffman’s actions were intentional, serious, and adversely affected the employer’s best interests. Her resulting discharge was for work-connected misconduct.

DECISION
The March 25, 2004 determination is REVERSED. Ms. Hoffman is denied benefits beginning with the week ending March 6, 2004 through the week ending April 10, 2004. There is a three-week reduction to her maximum payable benefits and Ms. Hoffman may be ineligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 7, 2004.
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