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CASE HISTORY

Ms. Johnson appealed two notices of determination issued on October 24, 2003 that denied benefits under AS 23.20.360, 387, and 390. Her appealed was filed on April 2, 2004 raising an issue of timeliness pursuant to AS 23.20.340. The only issue before the Tribunal is whether Ms. Johnson had good cause to delay her appeal request.

FINDINGS OF FACT

Ms. Johnson established an unemployment insurance claim effective November 3, 2002. She received her claimant handbook that addressed the appeal rights for all claimants whose benefits have been denied or restricted (Exhibit 18, page 4). Ms. Johnson was living in Illinois at the time. She returned to Alaska in May 2003.

Exhibit 16 is a screen print from the Employment Security Division’s (ESD) computer records regarding the changes made to 

Ms. Johnson’s addresses of record. On August 19, 2003, her address changed to a Strawberry Cottage Way address. 

Ms. Johnson did not recall contacting the ESD to change her address. Ms. Messing, Unemployment Security Specialist III, believes the only way the change could have occurred was if 

Ms. Johnson called or wrote a note.

On November 18, Ms. Johnson’s address changed again to her current address of record. The change was made because something had been returned to the ESD with the new address noted on the envelope. Exhibit 15 is a “notes screen” that indicates mail had been returned on November 18 from the USPS with a COA (change of address). Ms. Messing is fairly certain that the returned mail was a monthly bill. If it had been the notice of determination or the overpayment liability notice under appeal, a copy would have been made with the new mailing date noted. Ms. Johnson’s ESD file does not contain a returned notice of determination or a returned overpayment notice.

Ms. Johnson is uncertain if she received the determinations under appeal. She had moved to her current address in July and had trouble getting her mail. On January 16, 2004, Ms. Johnson wrote a letter (Exhibit 9) to the ESD addressing the overpayment issue. In the letter she uses mild profanity (crap and bitch) and indicates that the repayment can come from her Permanent Fund Dividend (PFD). Ms. Johnson makes no reference, either directly or indirectly, that she wanted to appeal.

Several days later, Ms. Johnson sent another note (received February 12, 2004, Exhibit 9). This note states:

What don’t you understand I wrote you before this letter. I’m lucky to have 10.00 in the bank each month. And secondly you let spies, slants, natives get away with only making payments etc. Furthermore, I know when I stopped calling VICTOR – so – take it out of PFD – and bother me again you F------- you leave me the F alone. Stick your VICTOR where the sun doesn’t shine ---- I [unreadable] to you

Several months ago, Ms. Johnson learned that she would not be eligible for a 2004 PFD. Because of that she mailed an appeal request on March 26 (Exhibit 1). At the top of her letter, 

Ms. Johnson writes: “Im fighting back on this matter.” The ESD took this letter as an appeal and forwarded it to the Tribunal.

When Ms. Johnson learned her PFD was denied, she knew that she could only pay the money back through payments and opted to appeal.

PROVISIONS OF LAW

AS 23.20.340 provides in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the date

          the determination or redetermination is mailed to the

          claimant's last address of record.  The period for filing

          an appeal may be extended for a reasonable period if the

          claimant shows that the application was delayed as a

          result of circumstances beyond the claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it.  The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations….

CONCLUSION

The record establishes that Ms. Johnson knew of the overpayment and fraud issues no later than January 2004. The Tribunal believes that she knew before January since her notices were never returned from the postal service as undeliverable or unable to forward. There is no dispute that Ms. Johnson was angry regarding the overpayment. However, she simply wanted the repayment to come from her PFD. 

Waiting to appeal because Ms. Johnson learned she was ineligible for the 2004 PFD is without good cause. It is similar to other cases where the appellants wanted to first assemble proof in support of contentions on appeal. When Ms. Johnson got new information (no 2004 PFD), only then did she appeal.

Delaying the appeal request to obtain additional information does not constitute a reason beyond the appellant's control. Rosenberger, Comm'r Dec. No. 9322918, July 26, 1993. Smith, Comm'r Dec. No. 9428097, August 23, 1994. The Department has long held that waiting for supporting documents is not good cause for delaying the filing of an appeal. Hail, Comm'r Dec. No. 8924805, November 16, 1989. Dingler, Comm'r Dec. No. 9428375, October 5, 1994. 

Based on the above, Ms. Johnson did not have good cause to wait five months to file her appeal request. 

DECISION

The appeal filed on March 26, 2004 against the October 24, 2003 determinations is DISMISSED as untimely filed. Benefits remain denied as shown on the determinations.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 30, 2004.

                                  Jan Schnell, Hearing Officer

