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CASE HISTORY

The employer timely appealed a determination issued on March 12, 2004 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT

Mr. Rego worked for the employer as a carpenter. He was hired in early 2003 and last worked for the employer on February 20, 2004. Mr. Rego worked full-time for the employer at a rate of $28.10 per hour. 

On February 20, 2004, it was discovered that Mr. Rego was standing on a single five-gallon bucket to perform one of his job tasks. When asked to get off the bucket, Mr. Rego “had an attitude.” Mr. Lutz, the Safety Supervisor, told Mr. Rego to stand on a substantial surface, such as the “walk-up,” which was designed to be stood upon to work and which was located near Mr. Rego that day. A “walk-up” is similar to an aluminum saw-horse and is considered to be a substantial surface.

When Mr. Lutz told Mr. Rego that he would be given a safety reprimand for standing on a bucket to do his work, Mr. Rego became “fairly belligerent,” using profanity in telling 

Mr. Lutz that he did not agree with being given a reprimand for the incident. Mr. Rego asked for a meeting to plead his case to avoid being given the reprimand. Mr. Rego’s foreman, the two superintendents, Mr. Lutz and Mr. Rego attended the meeting, which was held later in the day on February 20. During the meeting, Mr. Rego did not tell the truth about what occurred when he was asked not to stand on the bucket to work.

Mr. Rego’s employment was terminated shortly after the meeting due to his “safety attitude” and his disregard for his own safety and that of those around him.

Mr. Rego had been given a safety reprimand on August 22, 2003 for failing to wear safety goggles when grinding metal. In late 2003, he experienced an on-the-job fall for which he was out of work until February 17, 2004.

The employer takes safety on the job seriously. From the time each employee goes through orientation, on-the-job safety is stressed. The company’s policy is that if an employee receives two safety violations, he or she is sent home that day and for the next workday. For receiving a third safety violation, an employee is sent home permanently.

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:

(a)

An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. PRIVATE 

An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r Rev. No. 9123334, April 2, 1992. Implicit in the contract of hire is the submission of the worker to the lawful and reasonable authority of the employer. Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubordination may constitute misconduct, if it is serious enough. Cantrell, Comm'r Rev. No. 9225160, June 30, 1992. It is assumed that disobedience, insolence, and the negation of authority injure an employer's interest. Employment Security Division’s Benefit Policy Manual, § MC 255.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

The employer’s request that Mr. Rego not stand on a bucket was not unreasonable. Even though he did not agree with being given a safety reprimand for standing on a bucket to do his job, the employer has the right to set the standard of safety at his establishment for the benefit of all employees. Mr. Rego’s behavior in persisting to be belligerent as well as untruthful about the safety incident and trying to avoid being given the reprimand, shows a deliberate disregard of his employer’s safety interests.

Based on the above, it is the conclusion of this Tribunal that Mr. Rego’s actions were willful as defined by the court in Belcher, above. Accordingly, the disqualifying provisions of AS 23.20.379 do apply in this matter.

DECISION
The determination issued on March 12, 2004 is REVERSED. Benefits are denied for the week ending February 28, 2004 through the week ending April 3, 2004. Mr. Rego’s maximum benefit entitlement is reduced by three times the weekly benefit amount. Further, he may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 7, 2004.
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