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CASE HISTORY

The employer timely appealed an April 8, 2004 determination that allowed Mr. Perisich unemployment benefits, imposing no disqualification under AS 23.20.379. The issue before the Appeal Tribunal is whether Mr. Perisich had good cause to voluntarily leave suitable work, or whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Perisich began working for the employer on August 8, 2000 as a carpenter.  His last day of work was October 31, 2003.  At the time work ended, he was scheduled to work 30-40 hours per week.  He was paid $19 per hour.

Representing the employer in its appeal was the office manager, Ms. Kennett, who was not employed at the time of Mr. Perisich’s separation, and who based her sworn testimony on information provided to her by Mr. Wilson, the owner.  Mr. Perisich did not attend the hearing to provide sworn testimony as to why he is no longer working for the employer.  The call center determined Mr. Kennett quit his job due to lack of work.

Due to a lack of any first hand sworn testimony, the Tribunal will weigh exhibits not taken under oath that were introduced into the record, in conjunction with Ms. Kennett’s hearsay evidence, to arrive at the facts.

Mr. Perisich informed the call center on April 6, that his foreman, Mr. Tresenberger, laid him off on October 31.  The foreman told Mr. Perisich that the owner, Mr. Wilson, said work was slowing down and some workers would have to be laid off for two to four weeks, and that Mr. Perisich was to be among those laid off. When Mr. Perisich realized he was being laid off, he told some co-workers that he was using the opportunity to try to get union work.

When the call center contacted Mr. Wilson, owner, on April 6, he stated it was so long ago, he did not really remember what happened, but believed work was slowing down and thinks he did lay some workers off, but did not remember if Mr. Perisich was one of them.  Mr. Wilson said his foreman, Mr. Tresenberger, had authority to lay off workers and had done so formerly.

When Ms. Kennett completed the lay off verification form from the call center, she stated Mr. Perisich got a job with the union, and his last day of work was November 7.  This was received by the call center on February 26.  On March 25, Ms. Kennett completed a voluntary leaving statement for the call center, stating Mr. Perisich quit for a union job and his last day of work was October 31.  During the hearing, Ms. Kennett testified Mr. Perisich’s last day of work was November 7, until confronted with the contrary exhibits, when she changed her testimony to October 31.  Ms. Kennett also testified work did not slow down around the time of Mr. Perisich’s separation, had not slowed down since, and no workers had been laid off.

Mr. Perisich worked 40 hours his last week of work, and earned $760.  His excess earnings amount on his claim is $340.66.  An individual is considered unemployed in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual’s weekly benefit amount, excluding the allowance for dependents, plus $50. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

“The Tribunal is not an investigative body . . ..” Galusha, Comm’r Dec. 96 2396, February 11, 1999. The parties are to be prepared in a hearing situation to present the evidence and testimony they have prepared and not expect the tribunal to gather evidence they themselves have not inspected. Koala Hair Company, Comm’r Dec. 98-Tax-019, September 19, 2000.

Well settled is the proposition that questions of credibility or conflicts in the evidence are to be resolved by the hearing officer . . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (D.Col. 1971) [Bracketed portion added].

“Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.
The employer appealed the call center’s determination that Mr. Perisich was laid off due to lack of work, and yet did not come prepared to the hearing with any first hand testimony to rebut that conclusion.  Representing the employer was Ms. Kennett, who was not employed at the time, had no first hand knowledge, and came equipped with only hearsay information from the owner, Mr. Wilson, that conflicted with information Mr. Wilson had provided the call center: that Mr. Perisich could have been laid off; work had slowed down; and workers had been laid off.  The Tribunal also finds the credibility of Ms. Kennett questionable in promoting the incorrect last day of work.

The preponderance of evidence would indicate Mr. Perisich was laid off.  Mr. Wilson, owner, did not deny the possibility of Mr. Perisich being laid off when the call center presented him with the purported reason for the separation before the determination was issued.  No sworn testimony was issued that would overcome the hearsay evidence presented by Mr. Perisich that he was laid off or Mr. Wilson in not being able to remember Mr. Perisich not being laid off. 

The determination under appeal was a discharge, with Mr. Perisich being laid off by the employer due to a lack of work.  Because of credibility problems with Ms. Kennett, and no witnesses being brought forth with any first hand knowledge, the employer did not present enough evidence to shift the burden to Mr. Perisich to establish good cause for voluntarily quitting, as enough evidence was not presented to establish that Mr. Perisich in fact quit. The Tribunal can imagine a communication problem occurring upon Mr. Perisich mentioning he was looking for union work.

The Tribunal concludes Mr. Perisich was discharged due to a lack of work, with no finding of misconduct on the part of Mr. Perisich.

It is the conclusion of the Appeal Tribunal that the employer has not established it discharged Mr. Perisich for misconduct connected with the work.

The disqualification dates have been changed to properly reflect Mr. Perisich’s first week of unemployment.

DECISION
The April 8, 2004 determination is AFFIRMED and MODIFIED.  Mr. Perisich is allowed benefits beginning with the week ending November 8, 2003 through the week ending December 13, 2003, for being discharged for reasons other than misconduct, if he is otherwise eligible.  The three weeks are restored to his maximum benefits.  The determination will not interfere with his eligibility for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 17, 2004


Janne Carran


Hearing Officer
