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STATEMENT OF THE CASE

On April 16, 2004, Mrs. Dinsmore timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mrs. Dinsmore began working for the employer on June 20, 2001. She last worked on April 2, 2004. At that time, she normally worked 40 hours per week and earned $13 per hour as a loan clerk.

Mrs. Dinsmore’s husband worked as a truck driver, and sometime last year began having problems with the glare of the road agitating an existing eye injury.  He decided to change careers and look for work in construction, where he felt he would be less exposed to glare.  He was not advised by a doctor to stop driving trucks.

Mrs. Dinsmore’s husband believed he would have better success finding a construction job in Washington, so they put their house up for sale, and when it sold eight months later, Mrs. Dinsmore quit her job on April 2 and they left Alaska on April 4.  After taking a few weeks to await the arrival of the barge with their possessions, and getting the family settled in their new home, Mr. Dinsmore flew back to Sitka to get their boat. As of the date of the hearing, Mr. Dinsmore is still in the process of transporting the boat to Washington, and is still unemployed.

When Mrs. Dinsmore’s husband told her he wanted to move due to the condition of his eye, she did not want to deny him the opportunity of finding work elsewhere that he would find more suitable, so she agreed to move with him.  Mr. Dinsmore did not have an offer of employment when they moved.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

In order for the provisions of 8 AAC 85.095(c)(2) to apply, it must be established that the worker's underlying reason for leaving work to accompany a spouse to another locality was compelling, the worker had no reasonable alternative other than leaving work, and the worker did not leave work before it was necessary to do so.

The Employment Security Division’s Benefit Policy Manual § VL 365, states in part:

A worker does not have good cause to quit a job just to look for other work.  In Rodriquez, Comm’r Rev. No. 79H‑197, February 13, 1980, the Commissioner held, "A leaving of suitable work . . . in order merely to seek work is, of itself, a leaving without good cause."

"Seeking employment is not good cause to leave continuing employment." Whittaker, Comm'r Dec. 87H-UI-358, December 23, 1987.

"We have previously held in cases where a claimant quits work to look for other work that such a termination is to be considered without good cause. While we do not wish to discourage anyone from improving their employment status or earning capacity, we have endorsed a policy of only allowing quits to be considered with good cause when the worker has reasonable assurance of a new job, under better wages, hours, or other conditions. In this case, the claimant quit to go to another area where he only had a possibility of better work. We therefore conclude his leaving of work with K-Mart was without good cause." Bartolome, Comm'r Dec. 9323680, November 9, 1993.
Because Mrs. Dinsmore voluntarily consented to move with her husband, and was not coerced or given an ultimatum that may have ended the marriage, Mrs. Dinsmore can only be found to have good cause to quit her job if her husband meets certain criterion for moving. Her husband’s reason for moving must be reasonable in view of all the facts, no reasonable alternative must have existed, and his actions must have been in good faith and consistent with a genuine desire of retaining employment.

Mrs. Dinsmore has testified that her husband’s reason for moving was to change careers and give himself a better opportunity for securing employment in that new career.  Mr. Dinsmore moved to Washington to seek employment.

The Department has consistently held that good cause does not exist to leave work to seek work.  Because Mrs. Dinsmore’s husband moved to look for work, and not to accept a bona-fide job offer, Mrs. Dinsmore does not have good cause for quitting her job to move with him.

It is the conclusion of the Appeal Tribunal that Mrs. Dinsmore voluntarily left suitable work without good cause.
DECISION

The notice of determination issued in this matter on April 9, 2004 is AFFIRMED. Benefits are denied for the weeks ending April 10, 2004 through May 15, 2004. Mrs. Dinsmore’s benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 14, 2004.


Janne Carran


Hearing Officer

