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CLAIMANT:
CHAD OYSTER

CLAIMANT APPEARANCES:

Chad Oyster


ESD APPEARANCES:
James Schwanke



CASE HISTORY
Mr. Oyster appealed a May 15, 2001 determination that denied benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.360, 387, 390, and 505. The only issue before the Tribunal is whether Mr. Oyster filed his appeal timely pursuant to 

AS 23.20.340.


FINDINGS OF FACT
Mr. Oyster fillin "" \d ""established an unemployment insurance claim effective November 1, 2000fillin "" \d "". He provided an Anchorage address as his address of record. In December 2000, Mr. Oyster relocated to California. In April 2001, the Benefit Payment Control (BPC) unit received mail sent to Mr. Oyster’s Anchorage address marked with a new mailing address in California. The BPC changed Mr. Oyster’s address of record in the Department’s computer system.

Several days later, on April 27, Mr. Oyster contacted Mr. Schwanke, investigator, about a notice he had received regarding an overpayment. Mr. Oyster agreed to send a statement (Exhibit 8) regarding work and earnings in 1999 and 2000. He thought Mr. Schwanke was going to mail him some forms to complete. 

Exhibit 11 is a copy of a letter sent to Mr. Oyster’s California address on April 20, 2001. Mr. Oyster contends he never received the letter. After speaking with Mr. Schwanke, Mr. Oyster contends he never received anything else from Mr. Schwanke. He assumed everything was taken care of.

Exhibit 3 is a copy of the determination sent to Mr. Oyster’s address in California. There is no evidence that the notice and the three overpayment notices sent the same day were ever returned to the ESD marked as undeliverable. Exhibit 20 indicated that the BPC issued monthly overpayment due notices to Mr. Oyster beginning June 1, 2001.

Mr. Oyster contends he never received anything from the Department since April 2001 until April 2004. Mr. Oyster’s address was changed in the Department’s computer records in March 2004 to a new Anchorage address. When he received the April 2004 monthly notice, he contacted the BPC and filed an appeal. Mr. Oyster relocated to Anchorage from California on June 10, 2002. He occasionally still gets mail forwarded to him from California as his ex-wife holds the mailbox.

Mr. Oyster admits that he had no problems with his mail in California or in Alaska.


PROVISIONS OF LAW
AS 23.20.340 provides in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the date

          the determination or redetermination is mailed to the

          claimant's last address of record.  The period for filing

          an appeal may be extended for a reasonable period if the

          claimant shows that the application was delayed as a

          result of circumstances beyond the claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it.  The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations….


CONCLUSION
The record establishes that Mr. Oyster’s request for an appeal hearing is almost three years late.

In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows: 


There is a presumption that mail which is properly addressed and placed within the U.S. mail system will be timely delivered to that address. Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that presumption be overcome...and the fact that he did receive the packet of documents would strengthen the presumption that mail is correctly delivered to his address….

Mr. Oyster has offered no evidence that he had trouble with his mail in 2001. The BPC’s contention that Mr. Oyster’s mail was properly delivered is unrefuted by the claimant.

If Mr. Oyster’s contention that he did not receive any further mailings from the department were to be true, his failure to follow up with the BPC unit about the overpayment diminishes his credibility. It is not logical that a claimant would simply assume the matter was taken care of, especially when monies are due.

Based on the above, Mr. Oyster simply has not shown that he was prevented from filing his appeal request in a more timely manner. The Tribunal has no jurisdiction to hear the underlying issues.


DECISION
The appeal filed on April 14, 2004 against the determinations issued on fillin "" \d ""May 15, 2001 is fillin "" \d ""DISMISSED as untimely filed. Benefits are denied as shown on the determinations.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the 

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 7, 2004fillin "" \d "".

                                  Jan Schnell, Hearing Officer

