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CASE HISTORY

Mr. Dill appealed an April 15, 2004 determination that denied him benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT

Mr. Dill worked as a loss prevention officer for the employer beginning November 17, 2003 and ending March 25, 2004. Mr. Dill was assigned to a store located in Anchorage, Alaska.

The day before Mr. Dill was terminated he was assigned to the Safeway store on Muldoon Road. At about 3 p.m. Mr. Dill observed a teenager putting merchandise into his pockets. Mr. Dill notified his loss prevention partner of the developing situation. 

When the teenager left the store Mr. Dill attempted to apprehend him. While attempting to make an arrest the teenager resisted and a scuffle ensued. Eventually, Mr. Dill managed to handcuff the individual but not before the teenager had received abrasions to both of his elbows and to his forehead. Mr. Dill contended that while the teenager was on the ground he punched Mr. Dill twice in the groin. 

Although Mr. Dill did manage to handcuff the teenager, the teenager continued to resist being escorted back into the store. The police were notified. Mr. Dill detained the teenager in a back room of the grocery store. 

Mr. Dill indicted that the teenager continued to attempt to flee and was uncooperative. Mr. Dill yelled at the teenage and at some point this was overheard by a police officer who arrived on the scene. Mr. Dill stepped outside the room. The police officer began investigating the incident by questioning the teenager. He obtained the teenager’s name. 

When Mr. Dill came back into the room he attempted again to obtain the teenager’s name. The police officer supplied the teenager’s first name to which Mr. Dill replied to the police officer that he wasn’t talking to him. This angered the police officer. Subsequently, the police department contacted Safeway about the use of what appeared to be excessive force by Mr. Dill and recommended anger management for him.

When the incident was reported to Mr. Nelson, a manager, he did not believe that the teenager had resisted Mr. Dill. He noted that being punched in the groin would incapacitate him.        Mr. Nelson further noted that Mr. Dill had been counseled about his aggressiveness. 

Mr. Dill reiterated the fact that he was struck in the groin and believed that customers witnessed him being struck, and that he had not used excessive force. 

Company policy concerning “Shoplift conflictive circumstances” was provided in Exhibit 7. In part that policy states:

A peace officer or private person may not subject a person arrested to greater restrain than is necessary and proper for the arrest and detention of the person.

A fleeing or combative suspect may be apprehended only if the Loss Prevention Officers actions are not detrimental to the safety of customer’s, employees, and the shoplifter, or the officer.

Reasonable force may be employed to stop a shoplifter if he or she refuses to surrender merchandise or return to the store. If use of force is required, remember that only the force necessary to restrain may be used. 

If reasonable restraint is not possible or if the situation appears to be escalating to a point where harm to anyone could occur and the suspect is still refusing to return to the store:

I) Let the shoplifter go

II) Get a description of the suspect

Excessive force should never be used when apprehending a shoplifter. 

For your self-protection and to protect fellow employees and customers from injury caused by a violent suspect, Securitas Security Services, USA, Inc. have and/or will authorize you to use handcuffs as a physical restraint. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


The testimony is in conflict. Furthermore, it is the opinion of this Appeals Tribunal that the nature of the business involved in this case as well as the company policies are far from black and white. Mr. Dill’s sworn testimony about the final incident that led to his termination is persuasive. 

It cannot be held by a preponderance of the evidence that      Mr. Dill used excessive force and was in violation of company policy. The company may have made a sound business decision to terminate Mr. Dill. However, work-connected misconduct has not been proven, and a disqualification cannot be imposed.

DECISION
The April 15 determination based upon AS 23.20.379 is REVERSED.  Mr. Dill is allowed benefits beginning with the week ending  April 3, 2004 through the week ending May 8, 2004. His maximum payable benefits are restored by three weeks, and he may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 14, 2004.
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Hearing Officer

