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CASE HISTORY

Mr. Osborn appealed an April 21, 2004 determination that denied him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Osborn began work for this employer on February 5, 2004. He quit this work April 7, 2004.

Mr. Osborn’s title was machinist helper. The rate of pay was $14 per hour. Mr. Osborn contended at the hearing that the manager who hired him, Greg Swanson, told him that after a pay period, if you “know what end of the tools to use” the company will bump you up to $16 or $17 per hour. Mr. Osborn insisted that if he had known that he would not get a raise after one pay period he would not have even started the work.

Mr. Swanson denied such a promise. He remembered Mr. Osborn asking for more money. He replied that this is what is available. He did admit saying that if things worked out and he did a good job that he would get a raise. 

Mr. Osborn approached Mr. Swanson about a raise on at least one other occasion. According to Mr. Swanson he told Mr. Osborn that he would have to talk about a raise to his foreman. 

Mr. Osborn has worked for the last several years running forest fire crews. His last work ended in October 2003. Mr. Osborn took February 16, 2004 to February 29, 2004 to attend fire-fighting training. 

At the end of his employment, Mr. Osborn was on workers’ compensation for an injury he suffered some time in March. When Mr. Osborn returned to work he again asked for his pay to be raised. When it was not granted he felt the employer had broken a promise and quit.  

The employer contended that Mr. Osborn was hired as a machinist helper, and was paid as such. The employer pointed out that all of Mr. Osborn’s paperwork indicates that.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

In Anderson, Comm’r Dec. 97 2535, March 5, 1998, the Commission states in part:

We have previously held that an employer's failure to grant a pay increase after a definite promise of a raise provides good cause for voluntarily leaving work. Zimmerman, Comm'r Rev. 9121096, September 10, 1991, Collins, Comm'r Rev. 962913, April 8, 1997. We conclude in this matter that the evidence and testimony presented show that the claimant was promised a raise that was not given. The claimant tried to resolve the matter by complaining to the responsible parties, but it became evident she would not be given a raise for some time. We disagree with the Tribunal's conclusion that the claimant should have done more to resolve that issue. Because the promised pay raise was not provided, the claimant had good cause for terminating her employment….

If an employer makes a definite promise to a worker and then breaks the agreement, the worker has good cause for voluntarily leaving work. In hiring workers, the employer has the responsibility to give complete and accurate information regarding the duties, hours, working conditions, and wages of the job so that a prospective worker can determine the suitability of the work. A significant misrepresentation on the employer's part demonstrates a lack of good faith.

Mr. Osborn may believe that he was promised a raise at the end of his first pay period, but Mr. Swanson disagreed. As can be seen from the above mentioned Commissioner decision a definite promise must be made and broken to provide good cause for quitting work. Even Mr. Osborn spoke in terms of a raise conditioned upon whether or not he could perform his work.  

Applying the Anderson decision to his case it must be held there was an insufficiently definite promise made. Therefore, good cause for quitting has not been established. 

DECISION
The April 21, 2004 determination based upon AS 23.20.379 is AFFIRMED. Mr. Osborn is denied benefits beginning with the week ending April 10, 2004 through the week ending May 15, 2004. His maximum payable benefits are reduced by three weeks, and future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 14, 2004.








Michael Swanson







Hearing Officer

