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CASE HISTORY

The claimant timely appealed an April 28, 2004 determination that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant quit suitable work without good cause. The issue is whether Mr. Temple quit suitable work without good cause or was discharged for work-connected misconduct.

FINDINGS OF FACT
Mr. Temple began working for the employer the most recent time on January 30, 2001 and last worked on April 12, 2004. He earned commission only as a full-time sales associate. His job duties were to sell furniture and home accessories. 

On April 12 just prior to the start of a training session, Mr. Temple’s supervisor told him in a “disgusted” tone that it was only his first day there and that already he was late. The supervisor went on to say that he hoped this would not become a habit for 

Mr. Temple. Mr. Temple felt that he was being “publicly humiliated” by his supervisor’s tone of voice and manner of speaking to him, as there were three other sales associates in the immediate area. The store was not yet open to customers. Mr. Temple felt the supervisor’s comments were “uncalled for and unnecessary.” 

The meeting that day was scheduled to begin at 9:00 a.m. Mr. Temple arrived at 

8:45 a.m. 

After being “publicly humiliated,” Mr. Temple left the sales floor briefly to put his lunch in the break room, and when he returned, he called his supervisor an “ass.” The store manager heard Mr. Temple call his supervisor an “ass” and “yelled” at Mr. Temple to get in his office or be suspended and fired. Mr. Temple turned around and considered what the store manager said, and the store manager repeated that Mr. Temple should go into his office or he would be suspended and fired. Mr. Temple did not go to the store manager’s office but walked across the sales floor to leave the store. On the way out, the store manager caught up with Mr. Temple and asked for, and was given, 

Mr. Temple’s nametag.

Mr. Temple felt that the workplace was “hostile.” He did not return to discuss the matter with the store manager at that time because he felt it was a “very hostile and heated environment.” He believed the “safest and best thing” to do was to leave. Mr. Temple felt that after being so “publicly humiliated” by his supervisor, he was not ready to sit in the office with a “hostile” store manager.

Mr. Temple felt that the work environment had been “hostile” for some time. He also felt that he was being consistently “bullied” by management and that management considered its employees “disposable.” Mr. Temple believed that his supervisor was “unqualified.”

Ms. Issacson, Mr. Temple’s witness, characterized the store manager as having “raised his voice.” She testified that the store manager was “not shouting” but saying his words loud enough to get Mr. Temple’s attention.  

The following is a portion of the text of the call center’s April 28, 2004 determination denying Mr. Temple’s benefits as a voluntary leaving issue:

You quit working and left the work site during a verbal exchange with your

 former employer, the Furniture Enterprise Of Alaska Incorporated.  You quit

 working and left the work site because you objected to being accused of being  tardy in front of other employees.  Your last day of work was on 4/12/04.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d) "Misconduct connected with the insured worker's work" as used in 

AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

The Tribunal must decide the nature of the separation in this matter, and that decision turns on who the moving party was in the separation.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The Employment Security Division's Benefit Policy Manual, VL 135, states in part:PRIVATE 

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party is not necessarily the party who initiated the chain of events leading to the separation… A party who has no choice in continuing the relationship cannot be the moving party. 

Although Mr. Temple walked off after his supervisor and his store manager spoke to him in a manner that Mr. Temple found humiliating and hostile respectively, it was actually the store manager who was the moving party. Once the store manager had asked for the return of Mr. Temple’s name badge, the store manager ended the possibility of 

Mr. Temple’s continued employment. Thus, the separation will be decided as a termination.

In Lampton, Comm’r Dec. 03 2738, February 25, 2004, the Commissioner held in part:

A single act of willful disobedience of an employer's reasonable order constitutes misconduct in connection with the work.  An employer has the right to expect that a reasonable order will be obeyed.  Sorensen, Comm'r. Dec. 9123334, April 2, 1992.

The Employment Security Division's Benefit Policy Manual, in MC 255, is pertinent and states in part:

Insubordination, disobeying a direct order, is misconduct in connection with the work… In most cases it is not necessary to show that the employer was injured; an employer who cannot rely on the worker to perform as directed is injured, except in exceptional circumstances. 

Mr. Temple was given the clear instruction to go to the store manager’s office after he called his supervisor an “ass.” Under the circumstances, any manager would try to salvage the working relationship between a supervisor, who was less than pleasant to his subordinate, and a worker, who had just called his supervisor an “ass.” Was it reasonable for the store manager to want to speak with Mr. Temple in his office? The Tribunal believes it was. The sworn statement of the witness for the claimant was that, while the store manager raised his voice, the store manager was not shouting. There was no evidence brought forth that the store manager had heard the way in which the supervisor spoke to Mr. Temple. The store manager may have wanted an explanation of Mr. Temple’s name-calling, which he did hear. By leaving without saying anything to the store manager, Mr. Temple did not give the store manager the option to ask him for a possible explanation. Had Mr. Temple talked to the store manager, the problem between Mr. Temple and his supervisor may have been resolved that day. For Mr. Temple to refuse to go to the store manager’s office was both a willful and a wanton disregard of the employer’s interests, as stated in the regulation (8 AAC 85.095) above. The act of disobeying an employer’s direct order is insubordination. As in Lampton and in the Benefit Policy Manual, cited above, insubordination is misconduct. 

Based on the above, Mr. Temple was discharged for misconduct connected with the work, and the disqualifying provisions of AS 23.20.379 do apply to his work separation.

DECISION
The determination issued on April 28, 2004 is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) (discharge) for the week ending April 17, 2004 through the week ending May 22, 2004. The maximum benefit entitlement is reduced by three times the weekly benefit amount. Further, Mr. Temple may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 14, 2004.









Diane Reeves, Hearing Officer

