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CASE HISTORY

The interested employer, Brews Brothers LLC, through their attorney of record, Thomas P. Owens III, appealed a determination dated April 1, 2004 that allowed benefits without penalty under AS 23.20.379. The issue is whether Mr. Pinson quit work without good cause.


FINDINGS OF FACT
Mr. Pinson began work for this employer in 2000. He last worked March 5, 2004. Mr. Pinson worked as a sauté cook for the employer at a restaurant, the Glacier Brewhouse, located in Anchorage, Alaska. Mr. Pinson earned $15 per hour for this work.

Mr. Pinson worked side by side with other cooks at the restaurant. Mr. Pinson was described by various personnel at the restaurant as a technically competent cook, reliable, and punctual but “moody” and sometimes rude to coworkers, usually dependent upon his mood. 

A coworker, Jason Lear, started his employment at the restaurant as a cook in the summer of 2003. He worked directly along side Mr. Pinson, and the two did not get along. 

Mr. Pinson testified that since the beginning of Mr. Lear’s employment he harassed Mr. Pinson by touching Mr. Pinson in sexually suggestive places. According to Mr. Pinson, this happened on many occasions and that he complained to his immediate supervisors, Martin Johannes, and Josh Jantzen perhaps a dozen times. He did not know if they ever spoke to Mr. Lear about his accusations, but the touching would cease for a while and then begin again. 

Mr. Pinson believed that Mr. Lear was interested in him and that Mr. Lear had given him his telephone number on two occasions.  Mr. Pinson insisted that he did not socialize with anyone at the restaurant, including Mr. Lear, and that he had thrown the number away. Mr. Pinson also testified that in addition to unwanted touching on one occasion towards the end of his employment,    Mr. Lear shut a cooler door on his hand causing his hand to swell. 

Testimony from various witnesses was that Mr. Pinson and Mr. Lear frequently argued. The evening before Mr. Pinson’s last day of work the two were arguing with such intensity that another coworker, David, had to step between them. At that point       Mr. Pinson pinched the tip of David’s nose with a pair of kitchen tongs breaking the skin and causing his nose tip to bleed. 

On another occasion, a few weeks before the end of Mr. Pinson’s employment, Mr. Pinson “nicked” Mr. Lear with a knife breaking the skin. Mr. Pinson testified that he did this when Mr. Lear was in the process of touching Mr. Pinson from behind.   

Mr. Johannes is the sous chef in the kitchen. He had also previously worked as a cook along side Mr. Pinson. He acknowledged the friction between Mr. Pinson and Mr. Lear, but denied that Mr. Pinson had at any time come to him with a charge of harassment. He admitted that Mr. Pinson had complained about Mr. Lear getting near him or into his (cooking) space. He testified that a charge of harassment would have been treated very seriously. Mr. Johannes did view Mr. Pinson’s hand after   Mr. Lear closed the cooler door on it, but was not convinced it was done intentionally. 

Josh Jantzen worked on the weekends as a supervisor and during the week as a line cook. He viewed Mr. Pinson as a good cook technically, but difficult. He said he was a friend. But he also denied that Mr. Pinson had ever complained to him about harassment. He also was aware of the discord between Mr. Pinson and Mr. Lear and noted words were always exchanged both ways.   

At the hearing, Mr. Lear denied harassing Mr. Pinson by touching him or simulating a sexual act behind him. He did admit the two frequently argued.

On Friday March 5, 2004 Mr. Pinson came to work about 4 p.m. At the time, Miles Raney, an intern from the University of Alaska Anchorage, was being trained by Mr. Pinson.

According to various witnesses Mr. Pinson was in a bad mood, perhaps frustrated with the situation. During the course of the evening, words continued to be exchanged back and forth between Mr. Pinson and Mr. Lear. Then at one point, according to        Mr. Raney, it got quiet, and Mr. Lear was at Mr. Pinson’s station. Then suddenly Mr. Pinson exploded with racial epithets. Mr. Jantzen immediately escorted Mr. Pinson to the back of the kitchen, concerned that restaurant customers would overhear    Mr. Pinson. 

Mr. Pinson described how Mr. Lear had come up to him from behind and had grabbed his waist and simulated a sex act. Mr. Pinson was described as upset and enraged. Mr. Jantzen attempted to calm   Mr. Pinson down but was unable to do so. Eventually, he sent    Mr. Pinson home. 

At the time, the kitchen well staffed. Mr. Jantzen immediately interviewed Mr. Lear, Mr. Raney, and others in the kitchen about the incident, but no one was able to confirm Mr. Pinson’s allegations. Mr. Lear denied making a vulgar gesture to        Mr. Pinson. The following week the employer again investigated the matter but still could not substantiate Mr. Pinson’s complaint. 

There may have been other shifts available for Mr. Pinson to work, but he did not inquire about a transfer. Mr. Pinson described himself as humiliated by the incident and never returned to work. 

The employer suggested that Mr. Pinson wanted a raise and had an evaluation a few weeks before the end of his employment. He was not granted a raise because the employer considered him already well paid as a cook. He was advised that he needed to assume more responsibility in the kitchen to get better pay. The employer noted that Mr. Pinson had commented to coworkers that he was looking for another job. Mr. Pinson explained that he was not looking to quit his work with the employer but rather seeking additional summer part-time work.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION


"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

The Alaska Employment Security Division Benefit Policy Manual MC 515.75 states, in part:

A worker who quits due to sexual harassment on the job, whether by a co-worker or a supervisor has good cause for quitting if the charges are substantiated, and if the worker has taken appropriate action to attempt to resolve the situation.  The law “does not reach genuine but innocuous differences in the way men and women routinely interact with member of the same sex and of the opposite sex.  The prohibition on the basis of sex . . . forbids only behavior so objectively offensive as to alter the conditions of the victim’s employment.  Conduct that is not severe or pervasive enough to create an objectively hostile or abusive work environment --- an environment that a reasonable person would find hostile or abusive --- is beyond Title VII’s purview.”  (Opinion of U. S. Supreme Court Judge Antonin Scalia)

Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Storrs v. State Medical Board, 664 P.2d 547, 554 (Alaska 1983) (per curiam) cert. denied 464 U.S. 937 (1983). The fact that another reasonable inference could be drawn from the same evidence does not invalidate the findings or decision.

Charges of sexual harassment are very serious. The testimony in this case was very contradictory. Mr. Pinson alleged continuing harassment by a coworker as providing good cause for quitting his work. He further alleged that he took the matter to at least two supervisors. 

However, the direct testimony by both of his immediate supervisors simply does not substantiate this assertion at all. Nor for that matter was the occurrence of the final act ever substantiated by anyone else in the kitchen—and the kitchen was well staffed at the time of the alleged incident.  

Too much testimonial evidence on these critical points was gathered against Mr. Pinson. In light of these findings, this Appeals Tribunal holds good cause for leaving work has not been established. A disqualification must be enforced.

DECISION

The determination issued on April 1, 2004 is REVERSED. Benefits are denied for the weeks ending March 6, 2004 through April 10, 2004. Mr. Pinson’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may  be ineligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 21, 2004.
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