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CASE HISTORY
Mr. Pirtlefillin "" \d "" timely appealed an April 29, 2004 determination that denied benefits under AS 23.20.378 and 8 AAC 85.357. The determination disqualified himfillin "" \d "" on the ground that he failed to attend, without good cause, a worker profiling reemployment services (WPRS) orientation.fillin "" \d ""

FINDINGS OF FACT

Mr. Pirtlefillin "" \d "" established an unemployment insurance claim effective February 22, 2004fillin "" \d "".  

Mr. Pirtle was sent written notification to attend an April 26, 2004 WPRS orientation. He testified that he did not learn of the meeting until he “checked in“ with the call center on 

April 28. Mr. Pirtle rescheduled the meeting on that date and attended the missed meeting on May 10, 2004.

Mr. Pirtle contends that he did not receive notification of the April 26 WPRS orientation. He does not recall receiving any mail from the reemployment services. He has had constant mail problems in the past. His roommate allows her eight-year-old daughter to check the mail. Mr. Pirtle does not always receive his mail, however, as the mail gets “scattered over the apartment.” Mr. Pirtle and his roommate got into an argument when he failed to receive this year’s tax refund check, which was mailed to his address of record. Mr. Pirtle has spoken to his roommate about his mail problem approximately 15 times. The roommate has agreed to put his mail on top of the refrigerator. 

Mr. Pirtle did not receive his hearing notice and exhibits for the hearing. He discovered the date and time of the hearing when he “checked in” with the call center.

Mr. Pirtle checks his mail whenever he is able to do so. Currently, his vehicle is non-operational. Since May 18, he has been working full-time at a new job and is staying with a friend who lives close enough to his work for Mr. Pirtle to be able to walk to work.

Mr. Pirtle contends that his address of record is the only mailing address he has.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.357 provides:


(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has



(1)
completed the reemployment services; or

(2) has good cause under (b) of this section for failure to participate in the reemployment services.

(b)  
The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate.  A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes



(1)
circumstances beyond the claimant's control;



(2)
circumstances that waive the availability for work requirement in AS 23.20.378;



(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and



(4)
referral to reemployment services that the director determines was made incorrectly.  

CONCLUSION

In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows: 


There is a presumption that mail which is properly addressed and placed within the U.S. mail system will be timely delivered to that address. Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that 
presumption be overcome...and the fact that he did receive the packet of documents would strengthen the presumption that mail is correctly delivered to his address….

In Gunia, Comm'r. Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated in part:

The claimant did not appear for the hearing because he did not receive the hearing notice. He is not sure why the notice did not get to him, except that "My girlfriend gets my mail out of my box. She may have misplaced it somewhere." The hearing officer noted that he received other correspondence there such as claim certifications and benefit checks.

We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]." In re Anderson, Comm'r Dec. 84H-UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84. As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control…

Mr. Pirtle has shown that he has had problems with his mail in the past when his mail was not given to him after his roommate’s eight-year-old daughter picked up the mail. He has not, however, overcome the presumption, as in Whitlock, that his mail was properly delivered to his address of record by the postal service. As in Gunia above, the failure to get one’s mail from his ‘agent,’ the roommate and her daughter in this case, does not provide good cause to have missed a scheduled service or meeting. Accordingly, good cause for missing the orientation has not been shown in this matter.


DECISION
The fillin "" \d ""determination issued on April 29, 2004 is AFFIRMEDfillin "" \d "". Benefits are deniedfillin "" \d "" for the week ending May 1, 2004. Benefits are allowed for the week ending May 8, 2004 and thereafter, if he is otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 26, 2004fillin "" \d "".








Diane Reeves, Hearing Officer

