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CASE HISTORY

Zales Delaware Inc., by and through it’s representative of record, The Frick Co. appealed an April 6, 2004 determination that holds the disqualifying provisions of AS 23.20.379 do not apply to Ms. Frost’s separation from work. The issue is whether the employer discharged Ms. Frost for misconduct connected with her work.


FINDINGS OF FACT
Ms. Frost began working for the employer in April 2000.  Her last day of work was March 12, 2004. Ms. Frost worked as a store manager for the employer. 

The regional manager, Ms. Mullen, visited the Anchorage store at which Ms. Frost worked in March. She detected two sales that included what she considered excessive discounts. An investigation was then conducted by Mr. LaBlanc, a company loss prevention specialist. More unauthorized discounts were detected by Mr. LaBlanc.

Mr. LaBlanc interviewed Ms. Frost and found that discounts including employee discounts were regularly being given customers by Ms. Frost and the rest of the staff in the store. Ms. Frost told him she did it in order to “make her month” which would possibly result in a bonus. She admitted she knew the discounts were unauthorized and wrong (Exhibit 1).

Mr. LaBlanc also found shortages from the cash register.        Ms. Frost admitted she used money from the till to cover such things as cab fare for an employee who had to get to the store to open. 

Ms. Frost was discharged for excessive discounting and for mismanagement of money.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 485.05-1, states in part:


A discharge resulting from a violation of an employer's rule is for misconduct if:


1.
the rule is reasonable;


2.
the worker was aware of the rule;


3.
the worker willfully violated the rule; and


4.
the violation of the rule materially affected the employer's interest.


The employer has the right to establish rules necessary to conduct his business.  In most cases a rule will be judged reasonable if the employer considered it necessary for the proper conduct of his business....


A rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker....


[I]f a worker knowingly violates a rule, his violation is willful even though he may not intend harm to the employer.  In addition, a plea of "forgetfulness" would not necessarily clear a worker of misconduct, especially where he has received prior warnings....

Sufficient evidence has been presented to prove Ms. Frost had notice that her discounting of merchandise was not approved and was against the employer’s policy. The policy involved is reasonable and the violation of it materially affected the employer's interest. Ms. Frost has been shown to have known the policy concerning discounts and to have violated that policy to her own benefit. 

Ms. Frost's actions were not in the employer's best interest, and therefore this Appeals Tribunal holds Ms. Frost was discharged for work-connected misconduct. No theft was reported in this case.


DECISION
The April 6, 2004 determination is REVERSED. Ms. Frost is denied benefits beginning with the week ending March 13, 2004 through the week ending April 17, 2004. Ms. Frost’s maximum benefit amount is reduced by three times her weekly benefit amount, and she may be ineligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 26, 2004.
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Hearing Officer

