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CASE HISTORY

The employer appealed a determination issued on May 13, 2004 that allowed benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.

FINDINGS OF FACT

Ms. Morse worked for the employer from November 2003 until March 18, 2004. She earned $8.75 per hour for part-time work as a cashier. Ms. Morse’s job duties included customer service, operating the cash register, and some shelf stocking. She learned her tasks through on-the-job training. 

Ms. Morse decided over a year ago to go to school to become a certified nursing assistant (‘CNA’). She quit her job on March 18 to prepare herself for the course by getting all of the required immunizations. 

Ms. Morse’s ‘CNA’ course began on Monday, March 22, 2004 at the University of Alaska Fairbanks campus. She attended classes 40 hours per week and had at least twenty additional hours of homework to do beyond class attendance. Her course ended on 

April 16, 2004. She felt she could not simultaneously work and maintain her schooling at an acceptable level.

Fred Meyer applicants are required to have no experience to become a cashier. The employer provides its new hires a three-day training period, two days in a classroom-type setting and one day on the cashier line with an instructor nearby.

The employer’s witness, Mr. Bennit, who is the Home Manager at Fred Meyer, indicated that no leave of absence or vacation time was available to Ms. Morse. She had not been employed long enough to be eligible for either program.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause…

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3) leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

As noted in the regulation above, a claimant who leaves unskilled employment to enter a vocational training program can be allowed benefits provided she begins that training within several days of leaving work. Ms. Morse did begin her classes three days after leaving her job.

Training to become a certified nursing assistant is typically considered to be vocational training. What must be decided is whether Ms. Morse’s work with Fred Meyer was skilled or unskilled.

In Bell, Comm'r Dec. No. 95 1382, July 20, 1995, the Commissioner set new policy as follows:

ESD has adopted a procedure which uses the worker function ratings in the U.S.      Department of Labor's Dictionary of Occupational Titles (DOT) to determine the skill level of a job. Each occupation is assigned a nine digit code that reflects, among other things, the complexity and required skill level of the occupation. The fourth, fifth, and sixth digits of the code address the way in which the occupation handles "data", "people", and "things", respectively. The value of each digit shows relative "skill" --the larger the number, the lower the "skill". The ESD rule of thumb says that the value of the fourth, fifth, and sixth digits must be "6", "7", and "6", respectively, to qualify as "unskilled".

The claimant's last work was as a garbage truck driver. He was  assigned a DOT code of 905.663-101. The description for the position given to that code, he agrees, meets the definition of the job he filled. He worked for the employer for nearly two and a half years and learned the position through on-the-job training. A common-sense view of that occupation leads us to conclude it is closer to an "unskilled" occupation than a "skilled" class, but the common-sense view conflicts with the DOT code. 

Until a new policy based on a more objective way of judging an occupation's skill level can be developed, we will not entirely reject the long-standing method of applying the DOT code. However, we will not allow the DOT code to override a

subjective judgement of skill level, where the subjective judgement appears to be more accurate and more in keeping with the remedial and work force development purposes of this regulation. This claimant's last work should be considered "unskilled", and he should be eligible for the waiver of availability….

As the call center did not include a DOT code for a cashier position in its case file, the Tribunal will rely on its subjective judgement, as in Bell, above, to determine whether the job in which Ms. Morse worked was skilled or unskilled.

A cashier applicant at Fred Meyer need have no experience to be hired and once hired, would learn the job through instruction. Ms. Morse was responsible for operating a cash register, a task that was taught to her on-the-job. A common sense approach indicates the hiring requirements as well as the job responsibilities mean the work is unskilled.

Based on the lack of experience needed to be hired for the job and the fact that the duties were learned on the job, it is the conclusion of this Tribunal that Ms. Morse left unskilled employment to attend vocational training. 

DECISION
The determination issued on May 13, 2004 is AFFIRMED. Benefits are allowed for the week ending March 27, 2004 through the week ending May 1, 2004, if she is otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 15, 2004.








Diane Reeves, Hearing Officer

