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CASE HISTORY

The interested employer, Wal-Mart Associates, by and through its representative of record, timely appealed a determination dated April 22, 2004 that allowed benefits without penalty under AS 23.20.379. The issue is whether Ms. Buchanan was discharged for misconduct connected with her work.


FINDINGS OF FACT
Ms. Buchanan began work as the automotive manager for the employer in March 2004. Her last day of work was April 8, 2004. 

Complaints were filed against Ms. Buchanan on April 7, 2004. She was then temporarily reassigned to the garden department pending an investigation. The reassignment occurred at about 3 p.m. She believed she was to obtain her instructions from Clint, the garden manager. 

She went to the garden department. She had not taken her 15 minute break and advised personnel there that she was going on break. After being there a few minutes she was joined by Clint. 

They stayed in the break room for a period exceeding the 15 minutes allotted for a break. She sat conversing with Clint. She asked him for a work assignment and was told that his staff already had their own assignments and he did not want her giving them any additional instructions. 

After about 45 minutes in the break room they went out to the garden department floor. At that time Clint told her they should check out the garden furniture. There, they sat until 5 p.m. when Ms. Buchanan’s shift was over. 

On her way out of the store, Ms. Buchanan spoke with Tim Erickson, the store manager. She told him that if he was trying to get her out of the way (for the investigation) that he could send her home rather than have her do nothing in another department. She then informed him of the long break and not doing anything the rest of the day. 

After learning about this incident, Mr. Erickson conducted an investigation. He determined that Ms. Buchanan had committed “time-theft,” and she was terminated along with Clint. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
Clearly, the employer has a legitimate interest in prohibiting an employee from conduct on the job that wastes time and does not meet performance standards. This is commonly understood by employees. 

Ms. Buchanan’s actions may have violated this common understanding and resulted in her discharge. However, this Appeals Tribunal does not find a preponderance of evidence to establish that Ms. Buchanan intentionally failed to meet standards. Rather, she reasonably sought work instructions from the garden center manager. Instructions were not provided. Her actions in conversing with Clint were serious but were more an error in judgment and not intentional. Ms. Buchanan was not discharged for work-connected misconduct. 

DECISION
The April 22, 2004 determination is AFFIRMED. Ms. Buchanan is allowed benefits beginning with the week ending April 17, 2004   through the week ending May 22, 2004. The three-week reduction from her maximum benefit amount is restored. The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 16, 2004.
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