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CASE HISTORY

Mr. Rios appealed a determination dated May 19, 2004 that denied him benefits under AS 23.20.379. The issue is whether Mr. Rios quit work without good cause.

FINDINGS OF FACT

Mr. Rios began his work for this employer in March 2000. Mr. Rios worked as a warehouseman. The employer considered him a part-time employee. 

In fact, Mr. Rios has always worked 34 hours and often 40 hours per week. Nevertheless the employer refused to convert his employment status from part-time to full-time.  

Mr. Rios is a veteran and wants to be able to apply his years of military service to a retirement plan. Mr. Rios has brought the matter of his conversion to the attention of management, to the attention of his union, the American Federation of Government Employees (AFGE), and even to the attention of the United States Congress, but without success. 

Mr. Rios submitted his resignation with five weeks notice. A new store manager was appointed. Mr. Rios discussed the matter of his conversion with her and believed she might get him converted. However, after several weeks without hearing from her, Mr. Rios contacted her again about conversion and he was advised it was not economically feasible for the company to convert him to full-time.

Mr. Clapp, a national representative for the above union, noted that failure to convert was not against the union bargaining agreement. Therefore, no grievance was possible. He also added that although there is Federal statutory language that work of 32 hours or more constitutes full-time work there is no penalty or other consequence for not treating an employee as a full-time employee. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .



(1)
left the insured worker's last suitable work voluntarily without good cause....

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION
"It is the prerogative of the employer to make those work assignments as the employer feels best benefits the work needed to be done." In Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.
Mr. Rios quit his work after he was not being converted to full-time status. To avoid disqualification a claimant must show good cause for such action and that he had no other choice but to quit when he did. 

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

Mr. Rios believed he was unfairly treated when he was not converted to full-time status. However, conversion does not appear to be required by law or by the union contract governing his employment. As can be seen from the above Commissioner decision in Shelton the employer can make assignments of work. That would include assigning full or part-time status to an individual. Therefore, it is the holding of this Appeals Tribunal that the evidence does not support Mr. Rios’ contention that he was unfairly treated. 

Thus, it is the holding of this Appeals Tribunal that the employer’s failure to convert him to fulltime status did not supply Mr. Rios with good cause for leaving work. A disqualification was properly assessed against his benefit claim.  

DECISION
The May 19, 2004 determination is AFFIRMED.  Benefits are denied for weeks ending May 15, 2004 to June 19, 2004 pursuant to AS 23.20.379(a)(1). Mr. Rios’ maximum benefit entitlement is reduced by three times his weekly benefit amount. He may be ineligible for extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 22, 2004.


Michael Swanson


Hearing Officer

