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CASE HISTORY

The claimant timely appealed a determination issued on May 20, 2004 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT

Ms. Morkal worked for ACS of Alaska, Inc., as a full-time accountant. She was hired in November 2003 and last worked for the employer on March 31, 2004. Ms. Morkal was a salaried employee paid at a rate of $19.71 per hour. She was exempt from being paid overtime but was expected to work as many hours as was required in order for her to finish her work. Her employment was terminated on April 8, 2004.

During the hearing, the employer’s representative, Ms. Williams, who is an Administrator of Human Resources, read from statements provided by the Controller, the Lead Accountant, and several of Ms. Morkal’s co-workers (exhibit 11). The statements allege that Ms. Morkal displayed numerous instances of inappropriate workplace behavior to include yelling at co-workers and supervisors. Ms. Williams was not present during any of the incidents of alleged wrongdoing. 

Ms. Morkal testified that, though she has a loud voice, she never raised her voice at or yelled at anyone. She admitted feeling frustrated with some of the constraints placed upon her by the Assistant Controller (hereinafter referred to as Controller) and the Lead Accountant, who was also her supervisor. Ms. Morkal felt that she was not a part of her work group, as she was physically located a distance from the rest of the group and was told to ask questions of only her supervisor. She also felt frustrated with the training she had received. During some portions of her training, the trainer went over the material too rapidly for Ms. Morkal to comprehend and/or take complete notes. At times she was given incomplete instructions on procedures. Ms. Morkal felt frustrated about the frequent schedule and deadline changes, thereby giving her insufficient time to complete her assigned tasks. She denies any wrongdoing.

On March 5, 2004, the supervisor had asked Ms. Morkal several times about her progress on her labor liability accounts. Ms. Morkal admitted that both she and her supervisor became upset but that she did not yell at her supervisor, as she was accused. The supervisor’s voice that day was “loud and intimidating” to Ms. Morkal. Ms. Morkal characterized the Controller’s and the supervisor’s management styles as “threatening, intimidating, harassing and loud.”

The Controller, the supervisor and Ms. Morkal met in the Controller’s office on March 5 around 5:00 p.m. During the meeting, the supervisor told the Controller that Ms. Morkal said she was going to sue ASC. Ms. Morkal did not tell her supervisor that she was going to sue ACS. Ms. Morkal told the Controller she felt “harassed and discriminated against” by her supervisor’s actions that day. The Controller told Ms. Morkal in the meeting to “stare at her” when she was spoken to. The Controller went on to say that Ms. Morkal, in failing to look in her eyes, was “just like (her) dog. That’s exactly what she does.” The Controller spoke to Ms. Morkal in a way that made her feel “very intimidated and fearful.” Ms. Morkal was very upset by the end of the meeting. She felt “sick to (her) stomach” and “scared.” She finally said to the Controller that “if the meeting is to continue, it has to be on another day. I can’t take it.” After leaving the Controller’s office, Ms. Morkal was shaking and began crying on the way to her car. She did not go to her part-time job after work that day because she was so upset from what happened in the meeting at ACS.

Both before and after the March 5 meeting, there were other meetings, during which 

Ms. Morkal felt intimidated by the Controller and the supervisor. 

Ms. Morkal’s employment was suspended with pay on March 31, 2004. On that day, she met with her supervisor to discuss her progress on the labor liability accounts assigned to her. Ms. Morkal told her supervisor she did not have those accounts finished, as it was only day one of the five-day deadline under which she was working. Ms. Morkal believed her supervisor became angry with her because she had not made sufficient progress on finishing her labor liability accounts. When Ms. Morkal showed her supervisor what she had the previous day, the supervisor told her it should not have taken Ms. Morkal as long to do those tasks as it did. The supervisor and Ms. Morkal left the supervisor’s office.

A short time later, the Controller entered Ms. Morkal’s cubicle and, with her arms crossed, said in a “very stern” voice, “Get in my office right now.” Ms. Morkal testified that “something happened in me” and that she “froze up” and was “scared.” Ms. Morkal did not want to meet further with the Controller or with her supervisor without representation from Human Resources (HR) due to events that had transpired prior to that day. HR sent a Labor Relations (LR) representative to the meeting. The Controller waited, arms crossed, in Ms. Morkal’s cubicle until a representative arrived.

In attendance at the March 31 meeting were the Controller, the supervisor, the LR representative, and Ms. Morkal. Ms. Morkal testified that the Controller ”took over” the meeting and accused Ms. Morkal of being uncooperative. Ms. Morkal felt that the Controller was speaking about her in a “demeaning” way, as if she were “a child”. The Controller told the LR representative that Ms. Morkal had “misinterpreted” and “misunderstood” what she had told Ms. Morkal in prior meetings about asking questions about work of only her supervisor. 

At the end of the meeting, the Controller said that she did not “want her (Ms. Morkal) in this work environment.” Ms. Morkal asked if she was being fired. The Controller did not answer the question but told Ms. Morkal to gather all of her personal belongings, to leave the employer’s materials in her cubicle and to leave the workplace. The next day, 

Ms. Morkal received a phone call from the LR representative who told Ms. Morkal not to report for work until further notice.

Ms. Williams testified that it is standard practice at ACS that, when employees are placed on administrative leave, they are advised to take with them all of their personal belongings and leave company belongings in their workspaces so that neither the personal nor the company belongings would be misplaced. The employer has had instances in the past where upset employees have taken sensitive documents with them on being told to leave the employer’s premises. 

On March 31, Ms. Morkal wrote a letter (exhibit 5) to the Vice President of HR. 

Ms. Morkal asked for an investigation into the facts surrounding her leaving the premises on that day. In response to the letter, HR requested statements from the Controller, as well as from Ms. Morkal’s supervisor, and several co-workers, some of whom were in Ms. Morkal’s work group. An investigation ensued. Ms. Morkal was not contacted further about what had occurred on the job since she was hired.

The result of the HR investigation was that on April 8, 2004, Ms. Morkal’s employment was terminated for inappropriate workplace behavior. Ms. Williams was present at the termination meeting.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.
8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

Though the claimant admitted he was frustrated on his last day of work, it was established it was the result of his own forgetfulness. The claimant’s reaction to the route change is understandable, given it was done without notice.

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its standards. However, it must bring to the hearing evidence sufficient to support its contention of misconduct. 

As in Mendonsa, above, the employer in the instant case did not bring forth witnesses with any direct knowledge of critical events. It appears from the direct testimony provided by Ms. Morkal that there were frustrations and tensions on both sides during Ms. Morkal’s employment. Were any of Ms. Morkal’s actions proven as “willful” against the best interests of the employer? The Tribunal does not believe so. Ms. Morkal’s sworn statement is that she never yelled at anyone during her time at ACS. She was apparently attempting to learn her job and to fit in under what were trying conditions, with what felt to her, little cooperation from those on her work team to include co-workers and managers.  

It is the holding of the Tribunal that the employer did not meet its burden in establishing  that Ms. Morkal was guilty of work-connected misconduct. Therefore, the Tribunal concludes that Ms. Morkal’s employment was terminated for reasons other than  misconduct. Consequently, the disqualifying provisions of AS 23.20.379 do not apply, and benefits are allowed, if Ms. Morkal is filing and is otherwise eligible.

DECISION
The determination issued on May 20, 2003 is REVERSED. Benefits are allowed for the week ending April 17, 2004 through the week ending May 22, 2004, if she is filing and is otherwise eligible. Ms. Morkal’s maximum benefit entitlement is not reduced by three times the weekly benefit amount. Further, she may yet be eligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 19, 2004.
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