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CASE HISTORY

The employer timely appealed a determination issued on May 13, 2004 that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that Mr. Collins was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT

Mr. Collins worked for the employer as a sales associate in the home appliance section. He was hired on October 23, 2002 and last worked for the employer on March 16, 2004. 

Mr. Collins worked part-time earning commission only. His work schedule varied according to the store’s needs.

While working for the employer, Mr. Collins had some problems with processing phone orders. Phone orders require that the customer have only a Sears credit card, as opposed to any other type of credit card. 

A fellow associate alerted the loss prevention person that Mr. Collins had failed to process a “return” properly. On March 8, 2004, Mr. Collins processed a “return” for a $1,399.99 computer for a customer over the phone without having the merchandise, which is a violation of company policy. He also arranged for the “returned” merchandise to be picked up and a new computer to be delivered by another sales associate who happened to be in Anchorage that day and had agreed to do the pick up. Having an associate pick up “returned” merchandise is also a violation of company policy. Sears employs workers whose task it is to do merchandise pick-up. Ultimately, the customer returned to the Wasilla store with the merchandise and cleared up the matter. 

After investigation into the March 8 incident, the store manager decided to terminate 

Mr. Collins’s employment for repeated violation of store policies for processing phone orders. 

In October 2003, Mr. Collins was involved in an incident in which he violated company policy regarding phone orders. He processed a fraudulent phone order transaction with a stolen Visa credit card that resulted in a $3,433.98 loss to the store. Exhibit one contains a copy of the incident report. This was the first instance of a violation of company policy regarding phone orders. The employer preferred to allow Mr. Collins to learn from his mistake rather than simply terminating his employment immediately for this violation.

Mr. Collins was deemed a good employee whom the employer wanted to help develop as a sales associate. Mr. Collins was counseled by the store manager, by the loss prevention technician, and by his direct supervisor regarding the phone order procedures he violated, as well as how to process those orders properly in the future. 

When first hired, each employee goes through a four-hour orientation, during which the handbook containing the company’s policies is reviewed in detail with each employee one-on-one with a Human Resource Specialist. Mr. Collins received his handbook and training on the handbook on October 23, 2002 (exhibit 18). There is also required on-line computer training for associates. Each employee is required to pass numerous courses, such as ‘Doing the Right Thing’ and ‘Getting Started with Point of Sale’ training, both of which train associates on the procedures for processing phone orders. Mr. Collins passed all of the courses pertaining to the processing of phone orders.

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

Mr. Collins was dismissed for repeated violation of the company’s phone order policies.  

Given that Mr. Collins was counseled by three of his superiors just a few months before the second offense, the Tribunal can only conclude that Mr. Collins knowingly processed the second phone order heedless to what his employer required. His action in processing a phone order contrary to the employer’s policies is found to be against the best interests of the employer. Accordingly, the disqualifying provisions of 

AS 23.20.379 do apply in this matter, and a denial of benefits will be imposed.

DECISION
The determination issued on May 13, 2004 is REVERSED. Benefits are denied for the week ending March 20, 2004 through the week ending April 24, 2004. Mr. Collins’s maximum benefit entitlement is reduced by three weeks, and he may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 17, 2004.
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