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CASE HISTORY

Mr. Soltez appealed a determination issued on June 3, 2004 that denied his benefits

pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was dismissed for misconduct in connection with the work.

FINDINGS OF FACT

Mr. Soltez worked for the employer from April 1, 2004 until his last day of work on 

May 12, 2004. He worked full-time as a carpenter doing framing on residential construction projects. Mr. Soltez worked from 8:00 a.m. until 5:00 p.m. or later Monday through Friday. He also worked some Saturdays and Sundays, if he was needed.

The following denotes the ‘facts’ portion of the call center’s June 3, 2004 determination, denying Mr. Soltez’s benefits as a voluntary leaving issue:

For unemployment insurance purposes, you left your position with Gleason    

Builders on 05/12/04 after a disagreement with the owner in which you left. 

Good cause for leaving your work has not been established.

During the morning of May 12, the owner or the foreman directed Mr. Soltez and two other employees to prepare another foundation for framing and “to break into the wood package.” The three men were preparing the foundation by clearing off the debris and straightening the metal spikes that came up through the concrete when the owner arrived at the site. The owner began to complain to Mr. Soltez about how he “always picked the easiest thing to do.” The owner “yelled, screamed” and cursed at Mr. Soltez, using the F-word, telling him he was a “piece of sh-t.” The owner wanted Mr. Soltez to “lay down” on the foundation a piece of wood, without first clearing the debris from the foundation. If Mr. Soltez put the piece of wood down without cleaning the foundation off, the board would not be flush to the foundation. 

The owner continued to “yell” at Mr. Soltez and told Mr. Soltez that he did not need him (Mr. Soltez) because he was a “hacker” and a “piece of sh-t” framer. The owner then told Mr. Soltez that he did not want him to work there any longer. A few moments later, the owner told Mr. Soltez that he was not needed and to “get out of here; you’re fired.” During the exchange, Mr. Soltez told the owner he did not want to be spoken to in that manner any longer. The owner had been cursing and talking to Mr. Soltez in a similar manner since the beginning of his employment. 

Mr. Soltez did not want to leave without understanding why he was being fired and without finding out about his bonuses for finishing the framing on a six-plex and some other residences. There was no “set” amount of bonus Mr. Soltez was to receive for the completion of a framing job. When Mr. Soltez questioned the owner about his bonus, the owner told him at first that he was not going to pay him a bonus. After the owner told 

Mr. Soltez to call him later about the bonus, Mr. Soltez left the job site. 

During his employment, the owner warned Mr. Soltez once about some “cords and hoses” that weren’t exactly where the owner wanted them to be. The owner told 

Mr. Soltez that, if he could not listen to him, he would have to “find someone who will.”

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit and discharge for misconduct.


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary quit and discharge for misconduct.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d) "Misconduct connected with the insured worker's work" as used in 

AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The Employment Security Division's Benefit Policy Manual, VL 135, states in part:PRIVATE 

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party is not necessarily the party who initiated the chain of events leading to the separation… A party who has no choice in continuing the relationship cannot be the moving party. 

There was no evidence presented during the hearing that would establish the separation as a quit. During the May 12 exchange, the owner told Mr. Soltez that his employment was terminated. Therefore, the employer, the party who withdrew the choice of continuing work, was the moving party. Thus, the case will be decided on the basis of a termination.

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved…

The employer did not attend the hearing and did not bring forth any witnesses with first-hand knowledge to give sworn testimony. Thus, this case rests on the credibility of the sworn testimony given by Mr. Soltez.   

Mr. Soltez’s sworn statement is that he was given no reason for the termination. During his employment, Mr. Soltez was warned only once by the owner for a matter unrelated to the May 12 incident. The Tribunal can only conclude from the testimony given that the separation occurred for reasons other than work-connected misconduct. Therefore, the disqualifying provisions of the statute do not apply, and benefits will not be denied.

DECISION

The June 3, 2004 determination is REVERSED and MODIFIED. A disqualification under AS 23.20.379(a)(2) (discharge) is not imposed. Benefits are allowed from the week ending May 15, 2004 through the week ending June 19, 2004, if Mr. Soltez is otherwise eligible. His maximum benefit entitlement is not reduced by three times the weekly benefit amount. Further, he may yet be eligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 24, 2004.


Diane Reeves


Hearing Officer

