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CASE HISTORY

Mr. Peterson timely appealed a May 20, 2004fillin "" \d "" determination that denied benefits fillin "" \d ""

fillin "" \d ""under 

AS 23.20.379. Benefits were denied on the ground that his employment was terminated for work-connected misconduct. The determination reduced benefits under AS 23.20.360 and denied benefits under AS 23.20.387. Mr. Petersonfillin "" \d "" was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. The issues before the Tribunal are whether Mr. Peterson

fillin "" \d ""
· was dismissed from employment for work-connected misconduct;

· earned wages during the week claimed;

· knowingly made a false statement or misrepresentation in connection with his  claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

The employer hired Mr. Peterson as a “set-up” worker at a pay rate of $8 per hour. 

Mr. Peterson began the job on May 16, 2003, worked that day for 3.51 hours and earned $28.08. 

The employer’s representative, Ms. Michelle Bey, who is the Operations-Catering Manager and wife of the Set-Up Manager, Curtis Bey, testified that she spoke to her husband “extensively” about Mr. Peterson’s work and separation. Mr. Bey is currently out of town. 

Mr. Bey told Ms. Bey that the reason for Mr. Peterson’s termination was that Mr. Peterson did not show up for work after his first day and that his work was unsatisfactory. Mr. Peterson was hired in a part-time “set-up” position that had a particular work schedule based on the events to be held at the various locations at which the employer provided its services. 

Mr. Peterson was scheduled to work at 10:00 a.m. on May 17, 2003 but was a 

no-show/no-call for that shift. 

The employer’s business is “extremely busy” from May 15 to September 15 each year, and 

Mr. Peterson would have worked full-time hours had he shown up for continuing work. 

Ms. Bey indicated that she had a copy of Mr. Peterson’s work schedule and would fax it to the Tribunal no later than 5:00 p.m. on Friday, July 9, 2004. The Tribunal received no such fax from her.

Mr. Peterson disputes that he was given a work schedule or was told that his work was unsatisfactory. He testified that Mr. Bey told him at the end of the workday on May 16 that he would be contacted for further work. As he was given no further explanation, Mr. Peterson assumed he was “on-call.” Ms. Bey was not present at any time when Mr. Bey spoke to 

Mr. Peterson. 

Mr. Petersonfillin "" \d "" established an unemployment insurance claim effective October 13, 2002fillin "" \d "". He received his claimant handbook and testified that he was aware of how to properly report wages when calling VICTOR, the unemployment insurance telephone filing system. Exhibit 9 shows that Mr. Peterson has had unemployment insurance claims in 1991, 2000, 2001, 2002 and 2004.

Mr. Peterson’sfillin "" \d "" weekly benefit amount for the October 13, 2002 claim was $166fillin "" \d ""

fillin "" \d "". He received a benefit check for $166 for the week ending May 17, 2003. 

The record of Mr. Peterson’s filing (exhibit 15) reveals that, in applying for benefits for the week ending May 17, 2003, Mr. Peterson answered “NO” to the Employment Security Division’s telephonic filing system (Victor) question whether he had work and earnings for the week. As Mr. Peterson answered in the negative, VICTOR did not prompt him to answer questions about his earnings. Furthermore, he never advised the Employment Security Division that he had been separated from his employment with the interested employer.

As shown on Exhibit 13, Mr. Peterson called VICTOR on May 25, 2003 to report for the weeks ending May 17, 2003 and May 24, 2003.

Mr. Peterson testified that when he called in to VICTOR for the week ending May 17, 2003 he did not report his wages from the employer because he must have got his weeks mixed up. He testified further that he “properly report(s) work when (he does) work.” He keeps track of his hours and earnings on a piece of paper or he relies on his memory. He can usually remember when he worked and how much he earned.  

Mr. Peterson properly reported the work he did for the week ending June 7, 2003 and beyond, as shown in exhibit 12. 

PROVISIONS OF LAW

AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable…

AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          

(2)  
was discharged for misconduct connected with 
the insured worker's last work…

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d) "Misconduct connected with the insured worker's work" as used in 


AS 23.20.379(a)(2) means

(1)  
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation in of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

AS 23.20.387. Disqualification for misrepresentation.


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b) A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual…

CONCLUSION

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The Employment Security Division's Benefit Policy Manual, VL 135, states in part:PRIVATE 

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party is not necessarily the party who initiated the chain of events leading to the separation… A party who has no choice in continuing the relationship cannot be the moving party. 

Although the testimony given by the employer’s representative suggests the separation may have been a quit due to job abandonment, the employer became the moving party when Mr. Bey told Mr. Peterson he would be contacted for further work. Because the employer was the moving party, the case will be decided on the basis of a discharge. 

Misconduct must be shown before a penalty is imposed. To establish misconduct, it must be shown that the actions of Mr. Peterson were knowingly contrary to the employer’s interests.

The employer alleged Mr. Peterson was to have returned to work on May 17, 2003 according to the work schedule he was given. Mr. Peterson’s first-hand testimony is that he was given no work schedule, was not told to return to work on May 17 but believed he was put “on-call” after his first day of work. Therefore, the Tribunal holds the employer’s allegation of misconduct for Mr. Peterson’s being a no-show/no-call for additional work has not been proven and a denial of benefits under AS 23.20.379 is not in order. 

In Thalmann, Comm'r Dec. No. 95 0034, May 30, ‘95, the Commissioner states in part:

“AS 23.20.387 specifies that before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact."  

When he filed for the week ending May 17, fillin "" \d ""Mr. Peterson failed to report his earnings of $28.08. He contends that he mixed up his weeks when he called VICTOR on May 25 to report. Had he reported the earnings, his benefits would not have been reduced on that account alone, as the first $50 one earns during a week is not deductible from any benefits due, as outlined in AS 23.20.360. Mr. Peterson admitted that he was aware of how to report his work and earnings properly, a statement that is supported by the fact that just three and four weeks later (for weeks ending June 7 and June 14) he reported work and earnings through VICTOR. Therefore, it is logical to assume that he did simply get his weeks “mixed up” and that there was no intent to defraud. Accordingly, the Tribunal holds that Mr. Peterson did not knowingly withhold material information with the intent to receive benefits to which he was not entitled during the week ending May 17, 2003. 

DECISION

The May 20, 2004 determination is fillin "" \d ""REVERSED. Benefits are allowed pursuant to 

AS 23.20.379 for the week ending May 17, 2003 through the week ending June 21, 2003, if Mr. Peterson is filing and is otherwise eligible. The three-week reduction is restored to his maximum benefit entitlement. The determination will not interfere with the claimant’s eligibility for the receipt of extended benefits.

Benefits are not reduced/denied pursuant to AS 23.20.360fillin "" \d "" for the week ending 

May 17, 2003. 

That portion of the determination holding that Mr. Peterson committed fraud or misrepresentation is REVERSED. A disqualification under AS 23.20.387 is not imposed. 

No disqualification is imposed under AS 23.20.387 for the weeks at issue. 

The issue of overpayment liability under AS 23.20.390 is REMANDED for recalculation and removal of any penalty.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 10, 2004fillin "" \d "".








Diane Reeves, Hearing Officer

