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STATEMENT OF THE CASE

Ms. Johnson timely appealed to the Commissioner against a May 4, 2004 Tribunal decision that denied her unemployment insurance benefits pursuant to AS 23.20.379. The matter was remanded to the Tribunal for a new hearing because a portion of the original hearing tape was over-written by another hearing. The issue is whether 

Ms. Johnson was discharged for work-connected misconduct.

FINDINGS OF FACT

Ms. Johnson began working for Coldfoot Ventures LLC, doing business as The UPS Store, on October 8, 2003. She last worked on March 12, 2004. She normally worked full-time and earned $10 per hour as the manager of the Elmendorf Air Force Base (EAFB) location. Her job duties included supervising three sales associates, scheduling their work hours, preparing claims for items shipped through United Parcel Service (UPS), balancing the till at the end of the day and preparing an envelope containing the cash and checks taken in during the business day.

Ms. Johnson’s employment was terminated on March 12, 2004. The owners, Debbie and Dave Miller, told her that they did not believe she was happy there. She was at first given the choice to resign or be dismissed. When she asked if she could consult with her husband about the choice, she was told her employment was terminated. 

The owners gave her three reasons for the termination: problems with the bank deposits and refunds, problems with a UPS claim, and taking time off work without approval. 

Regarding the problems with the bank deposits, Ms. Johnson did not prepare the bank deposits. One of the owners, Debbie Miller, prepared them. Ms. Johnson was responsible for balancing the till at the end of the workday, if she was present at closing, which was 7:00 p.m. She was required to put the cash and the checks into an envelope, noting the date, store number, the word “deposit,” total amount of cash in the envelope, total amount of the checks in the envelope and the grand total of the cash and checks in the envelope. She then placed the envelope in the safe, to which every employee had a key. The credit card receipts were located next to the cash register. Debbie Miller then prepared the bank deposits on her own schedule.

Ms. Johnson does not recall either owner saying to her that there were problems with the bank deposits because of something she was doing.

The problem with the refunds did occur. Ms. Johnson was not advised that the refund procedure had changed until three weeks after the change occurred. Consequently, she was giving refunds out of the till, which was the old procedure, until told otherwise. The new procedure was to fill out a form, transmit the form to Debbie Miller, who would then generate a check to the customer and send the check back to the store. Ms. Johnson or another worker would then telephone the customer to pick up the refund check.

With regard to the problems with a UPS claim, Ms. Johnson made an error in processing a damage claim, which resulted in a $20 to $24 loss to the employer. That was the first damage claim she had processed.

Ms. Johnson denies that she just left the store without approval. When her son was hospitalized in mid-February 2004 with major depression and attention deficit disorder (ADD) problems, she advised the owners. She was told by one of the owners, if she had to leave the store, that it was not a problem and that the assistant manager or one of the owners would cover for her. Ms. Johnson testified that she never left the store without notifying someone of her whereabouts, and she was always available by cell phone if a problem should arise in her absence.

On March 9, 2004, Ms. Johnson was called at work and advised to pick up her son at his school. She made arrangements for her son to stay in the principal’s office until she arrived. 

On March 9 before leaving to pick up her son, Ms. Johnson made the decision to stop to get the employees’ paychecks and drop them off at her store before picking up her son. It took her approximately 15 minutes to do that. She felt obligated to distribute the paychecks on payday, as both she and the other employees needed to have their paychecks on time. Ms. Johnson needed gasoline money, as her son’s school was located at Dimond Boulevard and Jewel Lake, which is quite a distance from her store location. It generally took 30 to 40 minutes to drive to her son’s school.

During her employment, Ms. Johnson was given no “write-ups” or warned that she could lose her job for any behavior she was exhibiting.

STATUTORY PROVISIONS

AS 23.20.379. Discharge for misconduct

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)  was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Discharge for misconduct
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “wilful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

The Tribunal does not dispute an employer's ability to discharge employees who fail to or cannot meet certain company standards. Ms. Johnson was given three reasons for her dismissal. She gave logical explanations for her behavior and otherwise successfully rebutted the employer’s allegations of wrongdoing. Due to the absence of any warnings, as well as the employer’s failure to attend the hearing and bring forth evidence that would substantiate a holding of misconduct, the Tribunal can only conclude that Ms. Johnson’s employment was terminated for reasons other than misconduct connected with her work.

Therefore, no penalty will be imposed.

DECISION

The May 4, 2004 decision that denied benefits is REVERSED. Ms. Johnson is allowed benefits for the week ending March 20, 2004 through the week ending April 24, 2004, if she has filed and is otherwise eligible. There will be no three-week reduction in benefits, and she may yet be eligible to receive future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 12, 2004.
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