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CASE HISTORY

Mr. Carlstrom appealed a determination issued on June 10, 2004, that denied him benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.

The July 14, 2004 hearing in the matter was continued to provide the parties additional time to have photographs taken of the condition of trucks examined by experts. A second hearing was then held on August 16, 2004 to take testimony on such information.


FINDINGS OF FACT
Mr. Carlstrom worked for the employer as a truck-driving instructor. He began that work in March 2004, and last worked June 1, 2004. The work was located in Palmer, Alaska. Richie Crum was his immediate supervisor.

Mr. Carlstrom contended on appeal that both of the trucks (Lic. No. EMM 517 hereafter 517 and vehicle license unknown) that he operated on his last day of work had exhaust leaks into the cabs of the vehicles. Mr. Carlstrom provided photographs of a part of the exhaust systems to several vehicles (Exhibit 13), including those he used on his last day of work. 

Mr. Carlstrom described the photographs as showing carbon soot emanating from underneath band seals, and believed that this soot proved that exhaust leaks were present. 

Mr. Carlstrom testified that the photographs were taken by him after he had spoken to Joe Crum (who he thought owned the company) about the exhaust fumes he had detected, and about other problems with another instructor. Mr. Carlstrom spoke to Mr. Crum after work on his last day and by telephone the next day. He believed that     Mr. Crum ignored his claim that the vehicles were unsafe because of exhaust leaks. 

Mr. Joe Crum testified about the conversations he had with       Mr. Carlstrom. He did not remember Mr. Carlstrom speaking to him of an exhaust problem with the trucks he had been driving that day. He remembered Mr. Carlstrom “throwing a fit” about another instructor. He remembered having to take Mr. Carlstrom on board a bus because of his angry behavior. He did not remember any further conversations with Mr. Carlstrom. 

Additionally, the file contains an unsigned statement from an individual Mr. Carlstrom said was a student (Exhibit 6). That statement is, in pertinent part, as follows, “During truck pretrips(sp) inspections I saw some exhaust leaks on various trucks.” Mr. Carlstrom testified the author did not want his name revealed as the employer certifies students in preparation for CDL examination. 

Later, on Mr. Carlstrom’s last day of work, Mr. Joe Crum had a meeting in which he explained, among other things, that instructors needed to get along. Mr. Carlstrom testified that nothing was said about exhaust fumes, while Mr. Richie Crum noted (as did Joe Crum) that Mr. Carlstrom did not himself complain about exhaust fumes at that meeting or complete an equipment service sheet. 

Mr. Richie Crum also noted that as late as May 24, 2004          Mr. Carlstrom had certified one of the trucks he now complained about as not having any problems. Mr. Carlstrom replied that problems such as leaky exhaust systems could take place in the space of a week. Mr. Anderson, another instructor, testified that earlier exhaust leaks had been detected, and fixed.

According to Mr. Carlstrom on June 2, 2004, he again spoke to    Mr. Joe Crum by telephone about the exhaust problems. He was advised that they had students who needed to drive and that repairs would have to wait until later. Mr. Carlstrom decided to quit and did not return to work. 

At some point shortly after Mr. Carlstrom quit, 517 was inspected and found to have several high fluid levels including engine oil overfilled by one gallon. The employer shipped the truck to Homer, Alaska where it was inspected by Fleet Services. That inspection revealed no exhaust system defects (Exhibit 8 page 7).

The employer further testified that they keep their trucks in good working order; that no other drivers complained about leaky exhaust systems; and that the statement allegedly by a student was unsigned, and is hearsay.  

The hearing in the matter was continued to allow Mr. Carlstrom additional time to provide expert testimony on the meaning of the photographs. The file now contains a statement from Blair Fant, Alaska Department of Transportation, Division of Measurement Standards and Commercial Vehicle Enforcement. That statement is as follows:


This is in response to your request that I examine the picture you gave me of an exhaust system on a commercial vehicle to determine if it has an exhaust leak.


Yes, based on the picture presented to me, there is an exhaust leak at the couplings, evidenced by the black soot smeared down the outside of the exhaust. This is strictly my opinion based on the picture. I have no knowledge if this has been repaired. 

Mr. Crum noted that there was no telling from the statement what picture was presented, what truck might have been the subject of the picture, or if the exhaust leak had been repaired. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

The Employment Security Division's Benefit Policy Manual, VL 515, states in part:

A worker has good cause to voluntarily leave work because of the worker's objections to the working conditions if the worker's reason for the objections are compelling. A mere dislike, distaste or slight inconvenience based on the working conditions will not provide good cause for voluntarily leaving work.


Hazards which are normal for the occupation do not give a worker a compelling cause to quit, unless the worker's personal condition makes the occupation exceptionally risky, hazardous, or stressful for him. Sumner, Comm'r Dec. No. 87H-UI-256, August 31, 1987. 


The evidence in this case was divided and the parties very convinced of their positions. 

Photographs provided by Mr. Carlstrom reveal at least the appearance of exhaust leaks. Mr. Carlstrom, the photographer, describes the circumstances under which the photographs were taken and what they meant to him. The two most relevant photographs were supplied by Mr. Carlstrom to an independent expert who verified that the photographs revealed possible exhaust leaks. Previous exhaust leaks were verified by         Mr. Anderson.

On the other hand, one of the trucks Mr. Carlstrom complained about was taken for an inspection immediately after Mr. Carlstrom quit and no exhaust problem was detected. Furthermore, the evidence is that maintenance of the employer’s vehicles is regular.  

In Hugo, Comm'r Dec. 9121035, July 30, 1991, the Department held, in part:


A claimant has good cause to quit if conditions are more hazardous than normal for the occupation and industry, provided the worker informs the employer of the hazardous conditions and gives the employer a chance to remedy them.

Again, in Jarrell, Comm’r Decision 95 2792, Jan. 10, 1996, the Department reiterated that “ A claimant is not expected to continue working in a position that is more hazardous than normal for the occupation or industry.”

A leaky exhaust poses a potentially serious safety issue.      Mr. Carlstrom was convinced he brought the problem to Mr. Joe Crum’s attention twice. Mr. Crum denied this account of conversations he had with Mr. Carlstrom. 

With nothing more than the equally divided weight of the testimony on this point, this Appeals Tribunal holds that      Mr. Carlstrom attempted to bring the matter to the attention of management, but apparently because of his own miscommunication, failed. 

Given the evidence on both sides, it is impossible to rule out an exhaust leak and also it is impossible to rule that Mr. Carlstrom attempted to effect a change in this condition. Therefore, this Appeals Tribunal holds Mr. Carlstrom quit work but with good cause.

DECISION
The June 10, 2004 determination is REVERSED. Benefits are allowed for the weeks ending June 5, 2004, through July 10, 2004.      Mr. Carlstrom's maximum benefits payable is restored by three times his weekly benefit amount. Further, Mr. Carlstrom may be eligible for future extended benefits.



APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 20, 2004.
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Hearing Officer

