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CASE HISTORY

Ms. Comerford appealed a determination issued on June 24, 2004 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct.

FINDINGS OF FACT

Ms. Comerford worked for the employer as a courier. The work was located in Anchorage, Alaska. Ms. Comerford made package deliveries in a specified area of town. 

A courier keeps track of their whereabouts via an electronic devise known as a “tracker.” On May 28, 2004 the employer became suspicious of Ms. Comerford’s use of the tracker when she could not be located. 

An investigation into her use of the tracker revealed that while she claimed she was at certain locations at certain times of the day, the employer believed it was physically impossible to get from one location to the next in the time reported. The employer believed she was falsifying her whereabouts in the tracker. 

Ms. Comerford denied falsifying her locations explaining that she was in a compact area from 11:30 a.m. to noon and was able to make fast deliveries. 

There was no question that the stops were actually made and packages released. 

Ms. Comerford’s whereabouts became important in relation to priority packages which are guaranteed to be delivered by a certain time or the customer is eligible to have delivery costs reimbursed. Late package deliveries are also noted in the courier’s personnel file. 

In relation to the problem with her whereabouts, the employer discovered that Ms. Comerford would lock in a delivery or attempted delivery times, known as a proof of delivery (POD), before actually making the delivery, thus potentially avoiding customer reimbursement.

Ms. Comerford admitted making use of an earlier “time-stamp” POD while delivering packages. She believed that one such delivery did occur on May 28, 2004. According to her, a manager, two years previously, had told her this procedure was acceptable. She further believed that it was common practice among couriers. She testified she did not associate any deception to the practice since a manager had advised her to do it. 

Ms. McDonough, the senior services manager, testified that the manager in question denied such advice. Also, other couriers were asked about the use of this procedure or whether they had been advised it was acceptable and none admitted locking a delivery time in prior to delivery. Ms. Comerford noted that of course they would not reveal such activity since she was terminated for doing it.

Ms. McDonough also testified that Ms. Comerford was terminated,  in part, because her tracker records were examined for a period of several months. The examination revealed a pattern in which impossible time and locations were being entered by           Ms. Comerford. Ms. Comerford again denied such activity.  
PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 140.2 is pertinent to this case and states, in part, as follows:

A. General






Although any falsehood may be ethically wrong, not every falsehood is misconduct in connection with the work.  To be misconduct, the falsehood must affect some aspect of the work or work situation and must harm the employer's interest or breach an obligation to the employer.


In addition, willful falsification must be distinguished from inadvertent misrepresentation.  A worker may make a wrong statement that is not misconduct, even though the employer's interest is injured.  For example, a commission salesman may inflate a sales total by a simple error in addition.  Only if the worker's action is willful is it misconduct…

While a worker who willfully falsifies a material and reasonable request for information on a work application is guilty of misconduct in connection with his work, willful falsification must be distinguished from inadvertent misrepresentation.  ESD Benefit Policy Manual, MC 140.2-1.  

Regarding Ms. Comerford’s daily whereabouts, she may not have been at the locations and times she indicated in her tracking device, however, she denies any impropriety. This Appeals Tribunal holds this activity attributed to Ms. Comerford has not been established to the satisfaction of the Tribunal.

Regarding her POD entries, Ms. Comerford admitted occasionally holding delivery times while the delivery was still pending.  Ms. Comerford testified she was advised by a manager that she could hold a delivery time by entering it into her tracker before the deliver or attempted delivery was actually made.   Ms. McDonough testified the manager was interviewed and denied giving Ms. Comerford such advice. That manager did not testify at the hearing. 

Ordinarily, the direct and sworn testimony of a party is given more credibility than hearsay testimony, Mendonsa,         Comm'r Decision Docket No. 04 0577, June 8, 2004.

The problem here, however, is simply that the conduct         Ms. Comerford admits to, is, even to a person unacquainted with the employer’s business, obviously deceptive. And the employer’s interest in preventing such deception is also obvious since the activity ultimately involves deceiving customers. Thus,       Ms. Comerford’s excuse, that a manager condoned the behavior, is diminished since she reasonably could be expected to question the advice. 

This Appeals Tribunal concludes Ms. Comerford was terminated for reasons, which have been proven to be work-connected misconduct. 

DECISION

The June 24, 2004 determination is AFFIRMED.  Ms. Comerford is denied benefits beginning with the week ending June 12, 2004 through the week ending July 17, 2004. Her maximum payable benefits are reduced by three weeks and she may be ineligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 21, 2004.


Michael Swanson


Hearing Officer

