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STATEMENT OF THE CASE

On June 28, 2004, Mr. Jones filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Jones began working for the employer on June 23, 1997. He last worked on May 16, 2004. At that time, he normally worked 40 hours per week at a salary of $13.48 per hour.

Mr. Jones worked as a police officer in the lightly populated village of Quinhagak.  On rare occasions, his job required that he drive a company vehicle.  Mr. Jones has trouble with his vision, including failing eyesight in his left eye, which makes it difficult for him to recognize and identify faces in the dark.  He also has trouble with his hearing, which made it difficult for him to hear the statements of victims he was interviewing.  

On May 16, Mr. Jones lightly bumped into another vehicle while driving a police car in the line of duty.  He reported the incident to his employer and was told it was okay.  After the accident, Mr. Jones quit his job due to his failing eyesight and failing hearing.

An eye doctor visits the village annually, and was due for a visit the following July.  Mr. Jones did not ask for a transfer to other work or a leave of absence until he could see the doctor.  The employer did not have any complaints against Mr. Jones and asked him to return to work the day after he resigned.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual § VL 195, states in part:

A worker who leaves work because of the worker's belief that the worker is not qualified for the position does not leave for a compelling reason.  Even if the employer has indicated that the worker's performance is not satisfactory and the worker assumes that the worker may be discharged, the quitting is not for good cause.  It is up to the employer to decide whether the worker's performance warrants a continuance of the employment relationship.

"[I]t is the employer's right to establish the methods and quality of work."  In Stevens, Comm'r Decision 84H-UI-324, February 22, 1985.

A worker has good cause for voluntarily leaving due to illness or injury only if the worker's physical condition compels him to leave. The worker must have no reasonable alternative. Hok-Demmott, Comm'r. Dec. 9321805, June 15, 1993. The worker's opinion regarding his or her condition is not necessarily controlling. There must be supporting evidence to show that continued employment is harmful to the worker's health. Norwood, Comm'r. Dec. 83H-UI-06, March 21, 1983. This usually requires a physician's statement, although other evidence may suffice.PRIVATE 
 Benefit Policy Manual, §VL 235.25.

Mr. Jones’ employer was not dissatisfied with his performance as a village police officer, and was not overly concerned when Mr. Jones lightly bumped another car in the course of driving a police vehicle.  Whether the lack of concern was due to the rarity of Mr. Jones driving a vehicle, or the lack of severity of the accident, is a moot point, as it is up to the employer, and not the worker, to judge a worker’s performance.  

Furthermore, Mr. Jones has not established that his duties were endangering his health or that his health prohibited him from performing his duties.  Even employees with good eyesight may have difficulty recognizing faces in the dark, and while Mr. Jones may have had some difficulty hearing statements made in the course of interrogation, the Tribunal observed that his hearing was adequate while presenting his case.  Mr. Jones did not try to protect his employment by requesting a transfer to other work or a leave of absence until he could see a doctor to assess his limitations and/or get medical assistance to improve his eyesight and hearing.

Because the employer did not judge Mr. Jones incapable of performing his duties, his duties did not endanger his health, and he did not exhaust reasonable alternatives before quitting his job, Mr. Jones did not have good cause to quit his job.

The Appeal Tribunal concludes that Mr. Jones voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on June 23, 2004 is AFFIRMED. Mr. Jones is denied benefits for the weeks ending May 22, 2004 through June 26, 2004. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 28, 2004.


Janne Carran, Hearing Officer

