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CASE HISTORY

The interested employer, Salvation Army, Alaska, appealed a   June 24, 2004 determination that allowed Ms. Tauchas benefits under AS 23.20.379. The issue to be decided is whether the employer discharged Ms. Tauchas for misconduct connected with her work.


FINDINGS OF FACT
Ms. Tauchas began work for the employer in January 2004. Her last day of work was May 27, 2004 when she was terminated.  

Ms. Tauchas worked as a treatment monitor at Booth Memorial, a treatment center for teenage girls. The work was located in Anchorage, Alaska. Her immediate supervisor was Ms. Martinez. 

In late February 2004, Ms. Tauchas transported two client teenagers to a medical appointment. Afterwards, Ms. Tauchas took them to get lunch. The teenagers bought their own lunch.        Ms. Tauchas bought herself lunch. She also allowed them to bring their lunches back to the facility. Ms. Tauchas also bought donuts and brought them back to the treatment facility offering them to staff and clients alike. 

Ms. Tauchas was initially terminated for her conduct as it was against “boundary” policies to allow the teenagers to bring food into the facility, or to buy them food—it was being too familiar. Eventually, however, Ms. Tauchas was reinstated.   

Ms. Tauchas worked on call, and usually started work at 9 a.m. On the night before March 23, 2004 she was called and asked if she would come in to work at 7:45 a.m. the next day. She and another treatment monitor were transporting some of the teenagers at the facility to Seward on a field trip. She agreed.

Ms. Tauchas arrived approximately 15 minutes late. When she arrived she was immediately asked by the other (more senior) monitor if she would drive. Ms. Tauchas agreed, and so she proceeded directly to the transporting vehicle and waited while the other monitor went back and forth from the vehicle to the facility loading teenagers. Ms. Tauchas noted that perhaps 10 to 15 minutes elapsed before departure; that during that time teenagers had milled around getting on and off the bus; and that she did not do a head count because she was never given a list of teenagers to be transported. 

At some point on the trip the second monitor realized that one teenager had been left behind (in bed) alone at the facility. Eventually they called the facility to alert the remaining staff. Nevertheless, sometime during the day the teenager wondered away from the premises without permission.

On the day before her termination, Ms. Tauchas received information from some teenagers who had just been transported by another staff member. They reported that the staff member had suspiciously vomited and also had backed into a fence.         Ms. Tauchas advised the teens that if they suspected drug use they should report the matter to their counselor. 

At the hearing, Ms. Martinez, testified that all such information from teenagers is to be documented and reported to her.        Ms. Tauchas replied that she had not herself witnessed anything and had directed the teens to report the matter to their counselor, which they did. Ms. Tauchas pointed out the teenagers at the facility have drug problems themselves.

Also on that day, Ms. Tauchas was to transport a teenager to an appointment. It was reported to Ms. Martinez that Ms. Tauchas failed to establish the proper staff-client relationship by using a nickname for the teenager and also further failed to follow protocol by allowing the teenager to continue to argue with her without intervening.

Ms. Tauchas responded that she had used the nickname with a coworker and not to the teenager, and she disagreed that she had not intervened testifying that she had told the teenager not to talk to her that way.   

The file contains statements from other staff at Booth that policies there were enforced inconsistently.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

Ms. Tauchas had a long list of problems with following the employer’s policies and procedures and she was terminated the day after several instances of her further failure to follow policies and protocols. The Appeals Tribunal accepts these policies as reasonable, however at the hearing, Ms. Tauchas rebutted the alleged breaches with her own version of events. 

All of the testimony and resulting evidence in this case was credible. However, if Ms. Tauchas’ explanations of events are accepted, they cure or mitigate most of her policy and protocol breaches. Weighing all of the evidence and applying the standard of proof as mentioned above in Thies this Tribunal hold the employer has not produced a preponderance of the evidence proving facts supporting a conclusion of misconduct. 

The Tribunal realizes that the employer may have had a good business reason for discharging Ms. Tauchas. However, under the circumstances, for unemployment insurance purposes, no work-connected misconduct is found.  
DECISION
The June 24, 2004 determination is AFFIRMED. Ms. Tauchas is allowed benefits beginning with the week ending June 5, 2004  through the week ending July 10, 2004. Her maximum payable benefits are not reduced by three weeks, and she may still be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 29, 2004. 
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Hearing Officer

