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CASE HISTORY

The employer timely appealed a June 29, 2004 determination that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Parker worked for the employer during the period of February 17, 2004 through June 11, 2004. She worked full-time as an office assistant earning $9.50 per hour. 

Ms. Parker’s work schedule was Monday through Friday from 8:00 a.m. to 5:00 p.m. Her duties included doing various office projects for the practice’s pediatrician, 

Dr. Carole Buchholz. 

When Ms. Parker was first hired, Dr. Buchholz told her that she was Dr. Buchholz’s representative and as that representative she had to be very careful not to do or say anything independent of what the doctor told her. Ms. Parker was told she was required to check with Dr. Buchholz on everything. Ms. Parker was directed to never to make any independent patient-care decisions.

The employer feels that every employee should be aware of the rules, and as a consequence, on March 10, 2004, Dr. Buchholz had one of the senior employees go over the handbook with the employees as a group. Ms. Parker signed on that date she understood and would abide by the rules of the practice. Exhibit 8 contains a copy of the discipline portion of the practice’s “personnel handbook.”

Early in her employment, Ms. Parker was given a verbal counseling after she had given a patient advice without first checking with Dr. Buchholz. Dr. Buchholz told Ms. Parker that she was never again to give patients advice, lest she get herself, the patient or the doctor in trouble. Dr. Buchholz reiterated that she wanted Ms. Parker to consult with her for everything in order to receive explicit instructions before proceeding. The doctor stressed to Ms. Parker that she was not to make “any” independent decisions. She reported directly to Dr. Buchholz.

During the second week in June when Ms. Parker returned from a short vacation, she was told that the practice’s offices would be moving. Early that week Ms. Parker noticed that one of the phone lines was not working and took it upon herself to call the phone company about it. Dr. Buchholz gave Ms. Parker another verbal counseling and told her that she could not continue to make these types of decisions independent of her (the doctor’s) instructions. Ms. Parker was told that she was required to tell Dr. Buchholz what the office problem was and to wait for the doctor to tell her what to do about it. 

On June 11, Dr. Buchholz asked Ms. Parker to schedule a phone call with her computer support person, who is located out of state, so that she, the doctor, could speak with him. Dr. Buchholz testified that she told Ms. Parker her only goal that day was to set up this phone call. Later that same day Dr. Buchholz discovered that Ms. Parker had changed the practice’s address in the office computer’s “system maintenance” section. Dr. Buchholz did not authorize Ms. Parker to access that portion of the computer system, as that was the location where all of the computer settings, such as passwords and printers for the entire medical billing system could have been changed. At risk was the doctor’s entire insurance billing system of five years duration. Ms. Parker told 

Dr. Buchholz that she was “dinking around in the computer” and changed the address. 

Ms. Parker testified that she did not deliberately disobey Dr. Buchholz’s instructions in changing the practice’s address. She conceded that, while she did not have express permission to go into the computer’s “system maintenance” area, the doctor never told her she could not access that portion of the computer. Ms. Parker feels confident in her computer skills and feels she was trying her best to help Dr. Buchholz in changing the address. She acknowledged the warnings she was given by Dr. Buchholz but felt that Dr. Buchholz was not always clear when giving her instructions.

The doctor determined after the address change incident that Ms. Parker was going to continue to deliberately disobey her instructions and terminated her employment for insubordination on June 11, 2004.

PROVISIONS OF LAW

AS 23.20.379. Discharge for misconduct.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Discharge for misconduct.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

The record establishes that Ms. Parker took it upon herself to change the address in the business computer’s system maintenance files. She was dismissed as a result of that action. The Tribunal must decide whether Ms. Parker’s actions rise to the level of misconduct.

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work."  In Layman, Comm'r Decision 88H-UI-168, August 2, 1988.

An employer has the right to expect its workers to follow its rules. In making a change in the employer’s computer in a file to which she was given no permission to access, 

Ms. Parker broke the trust her employer had placed in her to follow instructions. Just three days before her termination, Ms. Parker received a warning about making independent decisions, which leads the Tribunal to conclude that Ms. Parker did deliberately disobey her employer’s reasonable guidelines. There is found to be no just cause for Ms. Parker’s failure to obey her employer. As in Layman, above, Ms. Parker’s failure to follow her employer’s direction does constitute misconduct in connection with the work. Therefore, benefits must be denied.

DECISION
The June 29, 2004 determination is REVERSED. Benefits are denied for the week ending June 19, 2004 through the week ending July 24, 2004. Ms. Parker’s maximum benefit entitlement is reduced by three times the weekly benefit amount. Further, she may not be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 2, 2004.








Diane Reeves, Hearing Officer

