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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION
Docket No. 04 1391              Hearing Date: July 27, 2004 

CLAIMANT:
EMPLOYER:




JERRY C LEE
JUHN’S INC

CLAIMANT APPEARANCES          
EMPLOYER APPEARANCES 

Jerry Lee
Sijam Ngayan

Diana Hester
Tori Scarborough
ESD APPEARANCES
None


CASE HISTORY
Mr. Lee appealed a July 1, 2004 determination that denied him benefits under AS 23.20.379. The issue is whether he was terminated for work-connected misconduct.


FINDINGS OF FACT
Mr. Lee worked for the interested employer from April 9, 2004 to May 21, 2004. Mr. Lee was discharged from his employment. Mr. Lee first worked as a laundry assistant and then doing hotel maintenance. 

The employer complained that Mr. Lee did not get his work done, instead walking around doing nothing. Also he took excessive smoke breaks, and he was late back from lunches. 

Ms. Ngayan, the assistant general manager of the employer’s hotel, testified that she warned Mr. Lee many times about the quality and quantity of his work. She pointed out that necessary laundry would not get done and that he would require assistance in the laundry room. She described him as walking around not doing anything. One time she asked him what Raymond, a manager, was doing. He said Raymond was picking up laundry. Ms. Ngayan replied that picking up laundry was his job. 

At the end of his employment, Mr. Lee was doing maintenance work. The hotel was being renovated and part of Mr. Lee’s duties was to put the rooms back together after renovation. On one occasion, a room that was supposed to be done was found to still have all the furniture gathered into the center of the room. 

At one point, Mr. Lee was landscaping. According to the employer he would walk back and forth into the lobby to use the restroom and not do any work. Raymond advised him not to use the lobby facilities and Mr. Lee thereafter did not.

Mr. Lee testified that there was only one working washing machine and that there was a lot of laundry to do. He also described his duties as requiring him to patrol the hallways picking up soiled laundry. Mr. Lee denied walking around avoiding work. He did admit taking smoke breaks but alleged he took no more breaks than the other housekeeping staff. 

Mr. Lee also testified and Ms. Hester, Mr. Lee’s girlfriend and a former employee mostly confirmed, that Raymond said Mr. Lee was faster than the other maintenance man. She also confirmed that the lobby clock did not conform to the time clock in the break room. This was important because employees were required to sign out and in if they were going off the premises. The employees signed out at the lobby desk and used the lobby clock. Mr. Lee testified that it was confusing to him and may have accounted for his tardiness. He did acknowledge coming back late one day when his automobile caused problems. He had called to advise Raymond of his situation.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and 


(b)  remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:


Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning (Brown, 9225760, July 6, 1992.)

First of all, in spite of the differences, this Appeals Tribunal found all of the testimony from both parties forthright and credible. 

Poor work performance amounting to misconduct is difficult to prove since it is mostly a matter of opinion. In this case the differences of opinion concerning Mr. Lee’s work performance are gathered from direct testimony on both sides. However, there were not many factual incidences that were especially prominent. 

Given the divided nature of the evidence this Appeals Tribunal holds that the employer has not met its burden of proving by a preponderance of the evidence that Mr. Lee’s work performance was poor enough to be labeled misconduct. 

The employer may certainly have had a good business reason for discharging Mr. Lee. However, disqualification will not be imposed. 


DECISION
The determination issued on July 1, 2004 is REVERSED. Benefits are allowed Mr. Lee for the weeks ending May 22, 2004 through week ending June 26, 2004. Mr. Lee’s maximum benefits payable will not be reduced by three times his weekly benefit amount, and he may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 30, 2004.








Michael Swanson,








Hearing Officer                     

