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CASE HISTORY

The employer, through its representative, Sheakley Uniservice, Inc., timely appealed a June 10, 2004 determination that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reason other than misconduct connected with the work. This issue before the Tribunal is whether the claimant quit the job without good cause or was dismissed for work-connected misconduct.


FINDINGS OF FACT
Mr. Scherbaum worked for the employer from July 21, 2000 through his last day on April 23, 2004. He worked full-time earning $40,200 per year plus commissions and bonuses as an account executive. He handled phone book advertising accounts and was tasked with trying to increase advertising in local phone books. 

Mr. Scherbaum had some performance issues, which were brought to his attention on November 4, 2003. On that date he was issued a letter of warning that told him if he did not meet certain sales goals by January 16, 2004, his employment would be terminated. 

Mr. Scherbaum did not meet the goals set for him by the due date, although he believed that he had met his goals. The employer did not do a final audit or reconciliation of Mr. Scherbaum’s accounts until sometime in early April 2004 to ascertain whether he had met the set goals. 

In mid-April during a business trip to Juneau, Mr. Scherbaum’s supervisor relayed to him that due to his failure to meet the goals set forth in the warning letter, his employment would have to be terminated. Mr. Scherbaum was told that, if he did not want the termination, he could resign, work for two more weeks, and be paid to “clean up” his accounts. He would not have been permitted to work beyond April 23.

Mr. Scherbaum considered his options and, on April 23, 2004, tendered his two-week resignation notice to the employer (exhibit 1, page 4 of 7). He did not work beyond 

April 23, but the employer paid him for two additional weeks. 

Mr. Scherbaum testified that he knew the termination was approaching and chose to resign in order to get a good reference from the employer. He did not wish to have a termination on his employment record. 

PROVISIONS OF LAW

AS 23.20.379. Discharge for misconduct.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Discharge for misconduct.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The Tribunal does not dispute an employer’s right to terminate the employment of a worker who cannot meet its standards. Mr. Scherbaum had been warned about his failure to meet his sales goals. However, if an employee’s inability to perform is not intentional, there can be no misconduct. There was no evidence presented which would indicate to the Tribunal that Mr. Scherbaum’s failure to perform as expected was intentional. Therefore, it is the conclusion of the Tribunal that his dismissal was for reasons other than misconduct in connection with his work, and a denial of benefits will not be imposed.

DECISION
The June 10, 2004 determination is AFFIRMED. Benefits are allowed for the week ending May 1, 2004 through the week ending June 5, 2004. Mr. Scherbaum’s maximum benefit entitlement is not reduced by three times the weekly benefit amount. Further, he may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 5, 2004.








Diane Reeves, Hearing Officer

